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A Supreme Court of the District of Columbia 

% 

Stewart Distilling Company, Plaintiff 


vs. 


David H. Blair, Commissioner of Internal 
Revenue; Roy A. Haynes, Federal Prohibition 
Commissioner; H. W. Orcutt, Chairman Com¬ 
mittee on Imports and Exports, Internal Reve¬ 
nue Bureau, Defendants 


Equity No. 43551 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Supreme Court of the District of Columbia, holding an equity 

court 


Stewart Distilling Company, Plaintiff, ) 


vs. 


David H. Blair, Commissioner of Internal 
Revenue; Roy A. Haynes, Federal Prohibition 
Commissioner; H. W. Orcutt, Chairman Com¬ 
mittee on Imports and Exports, Internal Reve¬ 
nue Bureau, Defendants 


> Equity No. 43551 


Memorandum 
January 21, 1925, bill of complaint filed. 

AMENDED BILL OF COMPLAINT 

Filed February 28, 1925 

******* 

Now comes the plaintiff, leave of court having first been secured, 
and respectfully files the following amended bill of complaint: 

1. That it is a, corporation created and existing under the laws 
of the State of Maryland and has its place of business in the city 
of Baltimore, State of Maryland, and brings this suit in its own 
right. 

2. That the defendant, David H. Blair, as Commissioner of In¬ 
ternal Revenue, and defendant, Roy A. Haynes, Federal Prohi¬ 
bition Commissioner, each being duly appointed officers and agents 

of the United States of America, a corporation sovereign, and 
2 residents of the city of Washington, District of Columbia, and 
within the jurisdiction of this honorable court, and are sued 
in such official capacity; that at all times hereinafter mentioned the 
defendants were charged by the provisions of the national prohibi¬ 
tion act with the duty of issuing permits to export intoxicating liquor 
for nonbeverage purposes in accordance with the terms of said act 
and regulations properly promulgated thereunder by the defendants. 
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3. That this is a suit of such nature arising under the Constitu¬ 
tion and laws of the United States, and jurisdiction thereof is 
given to to this honorable court bv section 5, Title II, of said act 
of Congress and bv section 24 of the Judicial Code of the United 
States. 

4. That on or about December 31, 1923, in accordance with Title 
II of the national prohibition act and regulations theretofore 
prescribed thereunder by the defendants, plaintiff filed with the 
collector of internal revenue, Baltimore, Maryland, an applica¬ 
tion for a permit to export 37,500 proof gallons of intoxicating 
liquor for nonbeverage purposes, as required by said act and regu¬ 
lations. 

That some time prior to December 31, 1923, in accordance with 
the rules and regulations of the Internal Revenue Department, 
a basic permit was duly issued to the above-named plaintiff, as 
required by said rules and regulations, entitling it to export 
whisky for nonbeverage purposes, and at all times hereinafter 
mentioned and now that said basic permit was and now is in full 
force and effect. 

3 5. That the plaintiff has for a number of years prior to 
tlie passage of the national prohibition act and the supple¬ 
mental act thereto been engaged in the manufacture of whisky 
under trade names and enjoyed a wide distribution, especially 
throughout the eastern portion of the United States. At the time 
this act became effective the plaintiff had on hand several thou¬ 
sand barrels of whisky which they were unable to dispose of and 
which were later concentrated at a Government warehouse located 
in the city of Philadelphia, Stare of Pennsylvania, where it now is. 

G. The plaintiff having this large quantity of whisky on hand 
and being unable to dispose of the same in this country because of 
the limited nonbeverage use, and because the charges incidental to 
the storage of this liquor in the concentrated warehouse were mount¬ 
ing up rapidly, delegated an officer of the corporation to ascertain 
from the prohibition officials the character of evidence necessary 
to secure a permit for the exportation of this liquor for nonbeverage 
purposes. That following a conference with officials of the import 
and export committee, Bureau of Internal Revenue, plaintiff at 
considerable expense delegated its president to go to Great Britain 
and ascertain if there was a nonbeverage market for this whisky 
and negotiate and contract with a representative foreign concern 
for its sale for non beverage purposes in conformance with the 
regulations as provided for in section 1603, regulation GO, of the 
Bureau of Internal Revenue. That plaintiff through its 

4 representative ascertained that the Scotch whisky used by for¬ 
eign concerns in the manufacture of medicinal purposes was 

not sufficiently matured to make it appropriate for medicinal use. 
That in addition fully matured Scotch whisky commanded as high 
as 70 shillings per gallon and is very scarce even at that price. 

7. Plaintiff avers that a contract was entered into with the John 
Morgan Richards & Sons, Ltd., of 4G Holborn Viaduct, London, 
E. C., a representative British company registered as a private 
limited company, on the 10th of March, 1903, originally founded by 
John Morgan Richards in 1876 to carry on a business of private 
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vendors and dealers, manufacturers, drug merchants, etc. R. G. 
Dunn’s report shows that the company has an authorized capital 
of 100,000 pounds, and operate in an extensive way as patent medi¬ 
cine vendors and dealers, drug merchants, herbalists, importers, 
exporters, etc., holding the British representation of about twenty- 
five American and continental drug houses. An affidavit was se¬ 
cured from the John Morgan Richards & Sons, Ltd., showing that 
the whisky ordered from the plaintiff w^ould be used for pharma¬ 
ceutical manufacturing purposes, which affidavit was visaed by the 
American consulate at London, England. A letter from the John 
Morgan Richards Company, Ltd., was later received by the Stewart 
Distilling Company confirming the purchase of 750 barrels of whisky 
for nonbeverage purposes and the terms of the contract thereto. 

That on or about December 31, 1923, the order for the whisky for 
nonbeverage purposes, price quotation, terms, acceptance, cor- 

5 respondenee, affidavit of the consignee of the purchaser as to 
the purpose for which the whisky was to be used, and the 

specific need or demand by the John Morgan Richards & Sons, Ltd., 
ail showing the nonbeverage purposes of manufacturing of patent 
medicines of the exportation in compliance with the national pro¬ 
hibition act and regulations promulgated thereto. 

8. That under dates of February 2 and June 30, 1924, the defend¬ 
ants recommended the exportation of 100 barrels of whisky to the 
John Morgan Richards & Sons, Ltd., on said application of permit 
to export 750 barrels, and recommended denial of the exportation 
of the balance, amounting to 650 barrels. 

9. That under date of October 14, 1924, David H. Blair, Commis¬ 
sioner of Internal Revenue, affirmed the recommendations of the 
import and export committee to limit this exportation to 100 barrels 
and affirmed the recommendation of the denial of said export com¬ 
mittee of the 650 barrels. 

Thereafter the plaintiff, feeling aggrieved by the above-named 
decision, and the affirmance as aforesaid, made written application 
to the said committee on imports and exports for a rehearing, which 
petition is now in the record of said export committee, and made 
part hereof as though fully set forth herein. 

That in pursuance the said committee on imports and exports 
granted a rehearing before said committee, and said hearing was set 
for the 29th of April, 1924. 

10. On the said April 29th, 1924, the above-named plaintiff, 

6 through its counsel, appeared and called to the defendants’ 
attention the full, adequate, and complete compliance with 

the rules and regulations hereinbefore referred to. And that the 
limitation of the said order to 100 barrels was unwarranted, unlaw¬ 
ful, illegal, contrary to law, arbitrary, and an abuse of said defend¬ 
ant's power and authority. And that the said defendants had no 
facts warranting it to render decision as aforesaid, to wit, in denying 
the application to export the entire order of 750 barrels of whisky 
for non beverage purposes. 

11. The plaintiff further says that in said rehearing the said 
defendants admitted and confessed that the said John Morgan 
Richards & Sons, Ltd., were engaged in the manufacture of patent 
medicine, and that it deals in drugs, and imports and exports drugs 
and medicinal articles; that the whisky in question was to be used 
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for the manufacture of patent medicine; that said whisky was not 
to be imported or smuggled back into the United States; that the 
said whisky was to be used for nonbeverage purposes; but limited 
its findings to the extent of 100 barrels. 

12. The defendants further found that the order in question was 
a full compliance with the national prohibition act and the sup¬ 
plemental act thereto, and all the rules and regulations made, pro¬ 
mulgated, and prescribed by the Internal Revenue Department for 
the enforcement of the national prohibition act and the amend¬ 
ment thereto were in every respect complied with by this plaintiff; 
and upon said rehearing the defendants again denied the applica¬ 
tion to the extent of 650 barrels. 

7 13. The plaintiff further says that it has fully, completely, 
and adequately complied with each and every provision of the 

regulations for the enforcement of the national prohibition act and 
the said national prohibition act, and that the ruling and decision of 
the defendants aforesaid was unlawful, illegal, unwarranted, and 
depriving the plaintiff of property without due process of law in 
violation of the constitutional right of the plaintiff named herein, 
in violation of its basic permit, contrary to law, and that the said 
adjudication of the said defendants was based on no evidence or 
testimony warranting it to limit the said order to the extent of 100 
barrels, and was an abuse of its powers. 

14. The plaintiff further alleges that pursuant to section 1603 of 
regulation 60 of Bureau of Internal Revenue and plaintifF herein 
was entitled to the allowance of the full amount applied for and a 
permit granted to it for the exportation of the said 750 barrels to 
its customer aforesaid, as the said plaintiff has fully complied with 
each and every provision of section 1603 of the said regulation and 
has sustained the burden of proof that the said whisky was to be 
used for nonbeverage purposes as required by section 1603 of regu¬ 
lation 60 aforesaid. 

15. That the said section 1603 is made part of this complaint 
with the same force and effect as though fully set forth herein, refer¬ 
ence of which will be made upon either the trial or argument of 

tliis complaint. 

8 16. That the said order was made and obtained in London, 
was to be executed and performed in London, and paid for 

in London, thereby making it a contract governed by the laws of 
England, which was fully and adequately recognized as a bona fide 
order and enforceable as such bv the committee of internal revenue. 

17. That the said decision of the defendants was further illegal, 
arbitrary, unwarranted, and unlawful, and a violation of the con¬ 
stitutional rights of the plaintiff herein, in that the evidence sub¬ 
mitted to the committee on imports and exports entitled this plain¬ 
tiff to a permit for the allowance to export the entire order, which 
records of the said Internal Revenue Department export committee 
are made part hereof as though fully set forth herein. 

Plaintiff knows of no law empowering defendants to render said 
decision as they did in the instant case upon the facts presented, and 
which facts the defendants found in favor of plaintiff and true; nor 
of any provision of law whereby they have the power or right to 
prescribe regulations barring it from obtaining the permit for the 
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entire 750 barrels, and therefore alleges that the defendants’ denial 
of its application to the extent of 650 barrels is unlawful, defend¬ 
ants’ refusal is unjust and oppressive because they fully know that 
when plaintiff asked for advice and instructions regarding the ex¬ 
portation of liquor for nonbeverage purposes they assisted, advised, 
and encouraged plaintiff that upon the compliance of the defendants’ 
suggestion that a permit would be granted, and plaintiff in fact and 
in law did fully comply with all regulations of the Internal Revenue 
Department. 

0 18. That plaintiff thereupon expended a large sum of money 

in sending a representative to Europe and in soliciting and 
obtaining this order; that this order was obtained in good faith 
without any intent or purpose of violating the law, and no law. rules, 
or regulations were in fact violated; and that the defendants so 
found by its adjudication. 

19. Piaintiff alleges that said defendants have no discretion vested 
in it by law except to judge the facts and evidence in plaintiff's case 
and determine whether the law and lawful regulations have been 
compiled with, and have exceeded their power, right, and discretion 
by refusing to grant plaintiff its legal rights on the ground that 
there is no evidence before the defendants warranting said adjudi¬ 
cation in denying the application aforesaid to the extent of 650 
barrels. 

20. The said conduct, acts, and decisions of the defendants and 
the denial of its application to the extent of 650 barrels of whisky 
has and will cause the plaintiff therein irreparable injury and will 
cause and subject the plaintiff to a suit for damages to a large 
amount for breach of contract for failing to deliver the said mer¬ 
chandise to its customer, which sum, if recovered by its customer, 
will have a tendency to destroy the business of the Stewart Distilling 
Company, for all of which the plaintiff herein has no adequate 
remedy at law. 

Plaintiff herewith makes part of this amended petition exhibits 
marked “A,’’ “B,” “C,” U D,” u E," and 44 F,” attached to the orig¬ 
inal bill of complaint as follows: 

10 Ex. A .—The affidavit of R. R. Pennington, president of the 

Stewart Distilling Company. 

Ex. B .—Copy of letter addressed to the export and import com¬ 
mittee, Internal Revenue Bureau, by R. R. Pennington, president of 
the Stewart Distilling Company. 

Ex. C .—Copy of application for permit to purchase intoxicating 
liquor for other than beverage purposes, filed with the collector of 
customs, Baltimore, Maryland, bv the Stewart Distilling Co. under 
date of December 31, 1923. 

Ex. 1 ).—Copy of special report made by R. G. Dunn to the 
Stewart Distilling Company on the financial standing and the 
character of the business of the John Morgan Richards & Sons. Ltd. 

Ex. E .—Copy of affidavit of Nelson Mortimer Richards, manag¬ 
ing director of John Morgan Richards & Sons, Ltd., showing tlie 
nonbeverage purpose for. which this whisky is to be used and 
properly authenticated by the vice consul of the United States of 
America at London, England. 
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Ex. F .—Copy of letter received by the Stewart Distilling Com¬ 
pany from the John Morgan Richards & Sons, Ltd., confirming the 
purchase of 750 barrels of whisky, with terms for payment and non¬ 
beverage purpose for which the whisky was purchased. 

Exs. G and II .—Letters relating to final decision of the de¬ 
fendants. 

PRAYER 

Wherefore the plaintiff prays 

1. That process of this court issue commanding the defendants 
and each of them to appear and make answer to exigencies of this 
bill. 

2. That in accordance with the provisions of the national prohi¬ 
bition act. the court review the actions of the defendants in refusing 
plaintiff a permit as described in the amended bill of complaint, 
and if it finds such refusal is unwarranted in the view of the law' 
and facts it pass a decree ordering the defendants to grant the appli¬ 
cation of the plaintiif for permit forthwith. 

11 o. And for such other and further relief as this court may 

deem fitting and proper. 

Robert R. Pennington. 


State of Maryland, 

City of Baltimore , to wit: 

Robert R. Pennington, being first duly sworn, deposes and says 
that he is president of the Stewart Distilling Company, the plaintiff 
herein, and that he has read the foregoing amended bill of complaint 
bv him subscribed and knows the contents thereof, and that matters 
and things herein stated of personal knowledge are true, and things 
stated upon information and belief he verilv believes to be true. 

Subscribed and sworn to before me this 20 dav of February, A. D. 
1925. 

[seal.] Jas. L. Malone, Xotary Public. 

My commission expires 5/2/27. 

Exhibits to original bill 

Filed January 21, 1925 
%/ 

EXHIBIT A 


United States of America, 

District of Columhia: 

Robert R. Pennington, being duly sworn, deposes and says: I 
am tlie president of the Stewart Distilling Company, on whose be¬ 
half I submitted to the Prohibition Unit a petition dated and 
12 verified December 29th, 1923, in support of the company’s 
application for export permit. I make this affidavit in further 
support of the said petition. 

I am informed that the position of the export committee of the 
Prohibition Unit with respect to the pending applications is that 
the firm of J. Morgan Richards & Son, Ltd., while otherwise quali¬ 
fied, may not have immediate use for 750 barrels of rye whisky; 
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and as to Planters Stores & Agency Company, Ltd., the advices of 
the committee are to the effect that the rye whiskey sought to be 
exported is to be used solely or largely in the preparation of a hair 
tonic or remedy, and that such American rye whiskey can not reason¬ 
ably be expected to be used for such purposes. 

Heretofore I have refrained from discussing the general situation 
in Great Britain as to whiskeys, because I assumed that the de¬ 
partment was better acquainted with the facts than I. It is a matter 
of general knowledge, supported by numerous proofs on hand with 
the Prohibition Unit, that the stock of matured Scotch whiskeys in 
Great Britain is exhausted; that what little matured whiskeys of 
British manufacture are available are held at utterly prohibitive 
prices for private consumption. It is well known that the so-called 
Scotch whiskeys exported from Great Britain contain only a por¬ 
tion of Scotch whiskey, the balance of the shipments being composed 
of various adulterants. 

Therefore, for the last year or so British firms that were manu¬ 
facturing preparations containing spirits or whiskey as a basis have 
found it difficult or impossible to obtain the needed supply 

13 of matured whiskey in Great Britain. On the other hand, 
whiskeys now stored in the United States in the various ware¬ 
houses are probably the finest and most mature whiskeys that the 
world has ever known, making them particularly desirable for me¬ 
dicinal preparations and manufacturing purposes, because, among 
other things, of the small fusel oil content. 

When I went abroad, as stated in my petition of December 29th, 
1923, one of the points of discussion with the firms of good repute 
in Great Britain with whom I conferred as customers desiring to 
purchase our goods was their fear that if they utilized a small 
quantity of rye whiskey to accommodate their output they might 
not be able in the future, because of restrictive action by the U. S. 
Government, to be assured of the continuance of the supply. There¬ 
fore, in t every instance, it has become a prime necessity that any 
shipment made to a customer, at any rate to those with whom I con¬ 
ferred, should be sufficiently large to insure absolutely the uni¬ 
formity of the product as to quality, and the certainty"that there 
w T ould be sufficient on hand to supply their trade demands. 

The least amount which the firm of J. Morgan Richards & Sons, 
Ltd., could consider sufficient to meet these requirements were 750 
barrels. 

Reference is made to the report of Dunn & Company, attached to 
the original application, and affidavits on behalf of J. Morgan Rich¬ 
ards & Son, Ltd., showing their numerous connections in the United 
States to whom they have supplied pharmaceutical and other manu¬ 
factured preparations. 

14 Regarding Planters Stores & Agency Company, Ltd., refer¬ 
ence is respectfully made to the report of the Dunn Commer¬ 
cial Agency attached to the affidavit of the Planters Stores & Agency 
Company, Ltd., and filed with the application, which shows the 
standing, size, and the reputation of the firm. I personally inspected 
the offices of this company and found about forty employees, whom 
I personally saw in their offices in London. I was informed that 
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the business of this concern was largely centered in exports to the 
colonies, and particularly to India. 

The affidavit from this company, filed with the application, states 
that the whiskey desired to be purchased from the Stewart Distilling 
Company is to be used solely for nonbeverage purposes. One of the 
preparations now being made by this company, in which they intend 
to use this whiskey, was purchased by me in London and another 
in Paris, showing that the concern is now manufacturing and ship¬ 
ping to Europe and India one of the very products in which this 
whiskey is to be used. I observed in a trade journal a large ad¬ 
vertisement of this company advertising this product. 

One of the preparations made bv this concern, it is true, is used 
for outside application, but it is a special preparation which has a 
large sale among actresses and society ladies in Europe and the 
eastern countries, and has the peculiar property of removing, with¬ 
out pain, undesirable hair. 

This is a profitable business and the manufacturer of this prepa¬ 
ration can afford to use even the highest quality of whiskey if the 
same should facilitate its sale. 

15 I secured, while in Europe, every kind of evidence, and 

sufficient evidence, I submit, to comply with the law and the 
regulations to show a nonbeveratre use. Not trusting my own inter¬ 
pretation of the plain letter of the law and the regulations, I sought 
an interpretation of the same from the officials of the Prohibition 
Unit, so that I might fully comply with the letter and spirit of 
the same and as interpreted by the Prohibition Unit. Fortified w’ith 
such advice and interpretation, I felt justified in spending my time 
and the money of my company to go to Europe to fully qualify 
ourselves and our consignees under the law, and I submit that I 
did so. 

I further submit that if the Prohibition Unit has changed or 
made more strenuous the interpretation of the law and the regu¬ 
lations since that time, that I and my company should not be damni¬ 
fied thereby, that that the evidence should be construed in the light 
of the regulations and interpretations of the same when I went 
abroad, and permit accordingly granted. 

Respectfully, 


Subscribed and sworn to before me this 23rd day of January, 1924. 

-, Notary Public . 

My commission expires-. 


16 EXHIBIT B 

February 6th, 1924. 

Federal Prohibition Commissioner, 

Washington, D. C. 

For the attention of the export and import committee. 

Sir: The Stewart Distilling Company has been advised that the 
export and import committee at its recent meeting refused to permit 
the exportation of 750 barrels of whiskey to J. Morgan Richards & 
Sons, Limited, as requested in the application for export permit; 
but that the committee has authorized the exportation of 100 barrels 
on account of our contract with said British firm. 
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Obviously the committee has not taken into consideration certain 
of the circumstances, and on behalf of the Stewart Distilling Com¬ 
pany I ask that the question be reconsidered. 

When I went abroad, as stated in my previous affidavits, I care¬ 
fully and in detail ascertained from your representatives precisely 
what would be required from the importers in Great Britain, and 
what you have beiore you as to the Richards concern is all that I 
was required to produce, and more. 

Your committee must understand that it is no simple matter to 
move a British firm from its established business customs. A prime 
reason that persuaded the Richards concern to agree to use our 
American whiskies was the situation with respect to Scotch and other 
British whiskies; the stock of these old, unadulterated, and wholly 
matured so as to make them appropriate for medicinal use, etc., has 
been virtually exhausted. I am informed that fully-matured Scotch 
whiskies direct from the vats command as high as TO shillings per 
gallon and are very scarce even at that price. 

Moreover, a firm like the Richards concern, which prides itself on 
its reputation, must be assured of the uniformity of its product, and 
Scotch whiskies no longer can be depended upon. That was one 
of the reasons that induced the order to us. 

In mv talks with the Richards officials I gathered that they would 
be unwilling to substitute in their business American whiskies, even 
of the extraordinary quality to be found in the present stock of the 
Stewart whiskies, unless they could be absolutely assured of a sup¬ 
ply to warrant the change in formulas, etc., and the education of 
the taste of the consumer. If now the firm should learn the atti¬ 
tude of the department they will not only be apprehensive that long 
delays in the future would ensue in filling their orders, but that there 
may be a change of the American laws and regulations, or even a 
change of policy of your office, shutting otf exportations en¬ 
tirely. 

IT At the time of my interviews with that firm I explained to 
them what would be required in their affidavit, and that I had 
the assurance of the Prohibition Unit that, given the required proof, 
exportation for nonbeverage purposes would be permitted in the 
amount that the firm deemed necessary to insure a supply for such 
purposes. The shipment has been delayed for over three months, 
and if I should now return to them and ask them to make a new con¬ 
tract upon the basis of 100 barrels only, and suggest that if it be 
shown to the satisfaction of the Prohibition Unit that the firm had 
honestly employed the same in nonbeverage channels further permits 
would be forthcoming, the result would be the cancellation of the 
order which I obtained at so much trouble and expense. 

The committee will understand that if the situation were reversed 
and an American firm of standing and reputation here comparable 
with that of the Richards concern in Great Britain were to meet 
with such treatment, grave doubts would arise in the minds of the 
American firm as to the good faith of the British officials. 1 Probably 
it would be considered an affront, and the firm would seek the first 
excuse to cancel the contract. Your bureau is asking my company 
to procure from the Richards firm a new contract because the old 
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one called for the shipment of 750 barrels. This can not be done 
without personal contact with the firm in Great Britain, and that 
would mean additional great delay and expense. I am very sure that 
the Richards firm would refuse to entertain the proposition. 

In view of mv care in following the advice and instructions of 
your representatives before I went abroad, the action of your com¬ 
mittee constitutes a great hardship to my company; for that reason 
I request a reconsideration. 

Very respectfully, 

Stewart Distilling Company, 
By- -, President. 


18 exhirit c 
Treasury Department, Form 1410. 

Application for permit to purchase intoxicating liquors for other 

than beverage purposes 

Quantity applied for herein, 37,500 proof gallons 

Dec. 31, 1923. 

To Federal Prohibition Director, 

Baltimore , Md. 

Application is made by collector of customs, Baltimore, Md., by 
Stewart Distilling Co., 5th & Bank Sts., Baltimore, Md., for permit 
to purchase or procure from Stewart Distilling Co., Baltimore, Md. 

To be shipped to John Morgan Richards & Sons, Ltd., London, 
England. 

(Signed) R. R. Pennington. 

19 EXHIBIT I) 

(Please note if name, business, and address correspond with your 

inquiry) 

Richards & Sons, Ltd., John Morgan, London, England 

John Morgan Richards, Nelson M. Richards, Vincent A. Blankin- 

sop, directors 

40/47 Holborn Viaduct, E. C., 

8th November* 1922. 

Registered as a private limited company on the 10th March, 1903, 
to carry on the business of patent medicine vendors and dealers, 
drug merchants, etc. 

Official summary dated 16th June, 1922, shows that the authorized 
capital is 100,000 pounds, divided into 1-pound shares; 43,807 have 
been taken up, 2,459 wholly in cash and 41,348 otherwise than in 
cash. Called up on each of 2,459 shares, 1 pound; agreed as received, 
41,348 pounds. 

There are no debentures or other charges requiring registration. 
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The following were given as the principal shareholders: 


J. M. Richards, 18 Portland Court, W_11,113 shares. 

N. M. Richards, Rathmines Up. Bourne End_13,214 

V. A. Blenkinsop, 48 Newlands Park, Sydenham_ 100 ” 


This is an old-established business and was founded in 1876 by 
John Morgan Richards, who died in 1918 at the age of 78. He was 
succeeded by his son, the first of the above-named directors. 

They are operating in an extensive way as patent-medicine ven¬ 
dors and dealers, drug merchants, herbalists, importers and export¬ 
ers, etc., holding the British representation of about 25 American 
and continental houses. 

At the address given they are in occupation of well-appointed 
office accommodation on the ground and first floors, and their ware¬ 
house extends back to 59 Farringdon Street, E. C., same alfording 
cover to valuable stocks, and an adequate staff is employed. 

In outside quarters consulted the house is held in good repute; 
they are looked upon as adequately financed for the proper conduct 
of affairs, and for such facilities as they may seek in the course of 
their operations a willingness is expressed to handle the account. 

Bankers: L. C. W. & 1 J . Bloomsbury. 

T. T. H. H. F. 

12-10-23 AMG 

20 EXHIBIT D 

Richards & Sons, Ltd., act as British representatives for the 
following concerns: 

The Pharinacial Association of 
Hall & Ituckel_ 

B. T. Hoogland’s Sons_ 

P. II. Drake & Co_ 

The Centsur Co_ 

Colgate & Co_ 

Palisade Manufacturing Co_ 

Andrus & Andrus_ 

Anti Lamnia Chemical Co_ 

Brogen & Co_ 

Frog-in-your Throat Co_ 

Perry Davis & Son_ 

Rlli Lilly & Co_ 

Emerson Drug Co_ 

C. W. Randall_ 

Dr. Williams Medicine Co_ 

Sir Hiram Marinis’ Inhalers_ 

L. Fekclaers_ 

C. Delacre_ 

J. Serravalla_ 

21 EXHIBIT E 
No. 810. 

Xelson Mortimer Richards, managing director of John Morgan 
Richards & Sons, Ltd., having its registered offices at 46 Holborn 
Viaduct, London, E. C., being wholesale distributing and manufac¬ 
turing chemists, do solemnly and sincerely declare that my firm 
require for business purposes supplies of whiskey which are solely 
for sale for nonbeverage purposes. 

I declare that whiskey ordered by my company for shipment to 
this market will be used by us in the factory for pharmaceutical 


. New York, U. S. A. 

44 44 

44 44 

44 44 

44 44 

44 44 

44 44 

44 44 

_ St. Louis, . “ 

.. New York, 

_ Philadelphia, “ 

_ Providence. R. I. “ 

. Indianapolis, “ 

. Baltimore, 

. San Francisco, “ 

_ Brookville, Canada. 

. Brussels, Belgium. 

44 44 

. Triste, Austria. 
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manufacturing purposes, and in the event of any of the whiskey not 
being so utilised it will only be sold for pharmaceutical manufac¬ 
turing and nonbeverage purposes exclusively. 


Sworn at the consulate general of the United States of America 
at London, England, this 12th day of October, 1923, before me, 

Cii AS. Df. Vault, 

Vice Consul, The United States of 

America, at London, England. 

#14806. 

Consulate General. U. S. A., London, 12 Oct., 1923. 

22 exhibit y 

John Morgan Richards & Sons. Limite 1 
Manufacturing Chemists & Export Druggists 

Established 1867 

46/47 Holborx Viaduct, London, E. C. I., 

October 1L, 1023. 

Stewart Distilling Co.. Baltimore. 

Dear Sirs: We confirm having purchased from you 750 barrels of 
Stewart rye whiskey, at $3.05 per American rega'uge proof gallon, 
f. o. b. U. S. A. port. To be shipped care of the collector of cus¬ 
toms & excise at any V. K. port, under the marks as shown below. 

We agree to establish, irrevocable credit for the full purchase 
value with a New York bank, against an on board bill of lading, 
within seven days after receipt of notification that the goods are 
ready for shipment. However, should such credit not be opened 
within the specified seven days, through any cause whatever, it is 
agreed that this contract shall automatically become null and void, 
without anv liabilitv attaching to us whatever. 

We further declare that these goods are to be sold or used bv us 
solely for pharmaceutical manufacturing and other nonbeverage 
purposes, in accordance with the attached affidavit. 

We are, dear sirs, etc., 

John Morgax Richards & Soxs, Limited, 
-, .Managing Director. 

Marks. Nos. 1/750. 

23 EXHIBIT G 

Baltimore. Md., December 20, 1023. 

Federal Prohibition Commissioner, and 

Commissioner of Ixterxal Revexi e, 

Washington-, D. C. 

Gentlemen: I, Robert R. Pennington, as president of the Stewart 
Distilling Company, a corporation organized under the laws of the 
State of Maryland, and the owner of the Stewart distillery, located 
at 5th and Bank Streets, Baltimore. Maryland, do hereby petition: 

1. I have been president of the aforesaid corporation since March 
13, 1923. I assumed this position only after thoroughly satisfying 
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myself that my associates in the business were men of good reputa¬ 
tion. who had never been involved in any violation of the law, and 
on the agreement that I was to have a free hand in the management 
of the business. 

2. I have had a long experience in revenue matters, and I am 
thoroughly versed in the revenue laws and regulations; for 28 years 
I was employed in various capacities in the revenue service of the 
Government. 

3. In the summer of this year I was advised that it was the policy 
of the Government not to penalize the innocent owners of whisky 
which was then in various warehouses throughout the country and 
which was virtually unmarketable, except in small quantities, but 
that if any lawful means for the disposition for the same for non¬ 
beverage purposes could be found the Government would not deny 
permits for such purposes. 

4. Following these advices, and in order to safeguard any state¬ 
ments that I, as president of the Stewart Distilling Company, might 
make, I personally went to England in the month of September to 
ascertain of my own knowledge the circumstances under which or¬ 
ders for some fifteen hundred full barrels of our whisky were in 
prospect from two British firms—J. Morgan Richards & Sons, Ltd., 
and Planters Stores and Agency Co., Ltd., both of London, Eng. 

5. Reference is hereby made to the application for export permit 
now pending, which contain the affidavits showing the result of in¬ 
vestigations into the status of the above firms. 

6. Of my own knowledge as a result of my own examination, I 
am enabled to say that both of these firms are among the oldest, 
largest, and most reputable in Great Britain: all the averments in 
the affidavits made in support of the export applications aforesaid 

are true of my own observation and knowledge. 

24 T. Tt was only after I became thoroughly satisfied that the 

whiskey in question for which application for permit is now 
pending that I consented to file such application. This was done in 
due form on October 31, 1923. 

8. I am informed that the Prohibition Fnit has made an inves¬ 
tigation as to these firms and has found that the order for 750 bar¬ 
rels to be consigned to J. Morgan Richards & Sons. Ltd., has been 
supported by the Government’s own investigation, and that the unit 
is willing to issue a permit for some portion of the 750-barrel order. 
As to the order received from the Planters Stores & Agency Co., 
Ltd., I am informed that the Government, while it has not been able 
to disprove any of the allegations that the said whiskeys were in¬ 
tended for and would be used solely for nonbeverage purposes, yet 
has not satisfied itself of the bona tides of that consignee. 

9. It is respectfully submitted that two full months have now 
passed since this application has been filed, and that these orders 
can not be held indefinitely. Furthermore, it is obvious that a par¬ 
tial shipment of either of these orders would not meet the require¬ 
ments of the customer, and the benefit of this business to my corpora¬ 
tion would be entirely destroyed. 

10. I personally have asked the export and import committee ad¬ 
vising the Prohibition Commissioner to indicate any further proof 
that might be required in the premises, and was told that nothing 
further need be furnished in support of the application. Of my own 
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knowledge and observation I am able to state that both these firms 
are in exactly the same plans, and there is no more reason for with¬ 
holding the shipment to one than there is to the other. 

11. An offer was made on behalf of the Stewart Distilling Com¬ 
pany, in order to safeguard the shipment under the permit when 
issued, that the commissioner delegate such aides as he might deem 
necessary to accompany this whiskey to Great Britain, and that the 
Stewart Distilling Company would pay all the expenses of this 
escort. That office still holds good. 

12. Unless these orders are now prepared to be shipped under the 
applications for permit pending the Stewart Distilling Company 
will be subjected to the loss of the value of the whiskeys as well as 
to the expenses of the trip which I made in good faith after con¬ 
ference with the Prohibition Unit, and in pursuance of the declared 
policy of the Government that where some legal outlet could be 
found for the release of these frozen assets the department would 
aid the owners in disposing of the same. 

13. My company is now apprised bv letter received this day that 
the concentration of whiskeys out of their warehouse is imminent, 
and I therefore request immediate consideration of the applications 
now pending and favorable action as to both orders for 750 barrels 

each. 

2“* 14. This company has done everything it was called upon 

to do in the premises to establish its legal right to these per¬ 
mits. and now asks as a matter of justice and fairness that the per¬ 
mits issue without further delav. 

Very respectfully, 

Stewart Distilling Company, 
By Robert R. Pennington, 

President. 


•'Verification.) 


EXHIBIT II 


TREASURY I>EPARTM EN T, 

Washington , Oct. 1 4, 1025. 
Office of Commissioner of Internal Revenue. 

Pro: Int. 


HWO. 

Dan F. Reynolds, Esq., 

0:0 L Street TIT., Washington , I>. C. 

Dear Mr. Reynolds: Referring to the interview had in my office 
with yourself and Mr. Evans regarding the application of the Stew¬ 
art Distilling Company, of Baltimore, Maryland, to export 37,500 
gallons of whiskey to John Morgan Richards <£ Sons, Ltd., of Lon¬ 
don, Eng., I have to advise that I have carefully looked into this 
case and the evidence in the files of this office respecting this appli¬ 
cation, and I am forced to the conclusion that the evidence furnished 
by the Stewart Distilling Company respecting the nonbeverage use 
of the whiskey desired to he exported falls short of proving the 
specific nonbeverage use of the whiskey in question, with the excep¬ 
tion of the 100 barrels the exportation of which the bureau has here¬ 
tofore authorized under date of February 2, 1924, and subsequently 
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by another authorization under date of June 30, 1924, in order to 
permit the exportation of the same 100 barrels which had, in the 
meantime, been transferred from the distillery warehouse at Bal¬ 
timore to the concentration warehouse of J. A. Daugherty’s Sons at 
Philadelphia. 

The proof furnished by the Stewart Distilling Company at best 
shows that John Morgan Richards & Sons, Ltd., have no 
2G present demand for any quantity of whiskey for nonbeverage 
purposes in excess of the 100 barrels, and there appears to be 
no sufficient proof of any proposed nonbeverage use bv John Morgan 
Richards & Sons, Ltd., for any quantity in excess of these 100 
barrels. 

I therefore am constrained to concur in the findings of the import 
and export commission in limiting this exportation to the 100 bar¬ 
rels in question on the ground that the evidence does not show the 
specific nonbeverage use of any whiskey in excess of that quantity. 
Moreover, in view of some of the recent decisions of the courts on 
the question of necessary proof to authorize the exportation of intox¬ 
icating liquor for non beverage purposes, I am inclined to believe that 
the import and export commission has been very liberal, in view 
of the evidence in this case, in authorizing the exportation of the 100 
barrels, and I do not see my wav clear, upon the present state of the 
evidence in this case, to authorize the exportation of any whiskey 
under the pending application in excess of these 100 barrels. 

In the case of the application of Goldsmith & Company, New 
York City, to export 734 barrels of whiskey to Suec. Nicolini & 
Yenesia, Biella, Italy, I do not think that the evidence submitted 
would justify me in directing that a permit be issued for this ex¬ 
portation. This application must accordingly stand disapproved. 
Respectfully yours, 

D. H. Blair, Commissioner. 

27 Joint and several answer of defendants 

Filed March 31, 1925 

♦ * * * * 

The defendants, David H. Blair, as Commissioner of Internal 
Revenue, and Rov A. Havnes, as Federal Prohibition Commis- 
sioner, for their each and several answer to the amended bill of 
complaint filed herein say: 

1. That answering the averments in paragraph 1 of the said 
amended bill of complaint, the defendants aver that they have no 
knowledge of the matters and things alleged in said paragraph 1, 
and, therefore, neither admit nor deny the same. 

2. That the defendants admit the allegations contained in para¬ 
graph 2 of said amended bill of complaint, excepting the allegation 
therein contained that the defendants Blair and Haynes are resi- 
dents of the city of Washington, which last allegation the defend¬ 
ants deny, but further answering state that each of the said de¬ 
fendants is temporarily residing in the city of Washington, having 
his legal residence outside of the city of Washington and the Dis¬ 
trict of Columbia. 


74065—25-3 
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3. That the defendants admit the allegations contained in para¬ 
graph 3 of said amended bill of complaint. 

4. That the defendants deny the allegations contained in para¬ 
graph 4 of said amended bill of complaint that the plaintiff filed 
with the collector of internal revenue an application for a permit 

to export 37,500 proof gallons of intoxicating liquor for non- 
2S beverage purposes, as required bv the law and the regula¬ 
tions, but the defendants state that the plaintiff did file on or 
about December 31. 1923, with the Federal prohibition director at 
Baltimore, Maryland, an application for permit for the exportation 
of whisky, approximately 750 barrels, to be shipped to John Morgan 
Richards & Sons, Ltd., of London, England, for the alleged purpose 
of nonbeverage use by said John Morgan Richards & Sons, Ltd., 
London. England. 

That further answering, the said defendants admit the allegation 
contained in said paragraph 4 of said amended bill of complaint 
that some time prior to December 31, 1923, a basic permit was duly 
issued to the above-named plaintiff, as required by the law and 
the regulations of the Internal Revenue Department, authorizing 
it to engage in the business of exporting whisky for nonbeverage 
purposes, and that said basic permit was and now is in full force 
and effect, subject, however, to the laws and regulations in such 
case made and provided and to the terms of said permit; but fur¬ 
ther answering, the defendants deny that the said basic permit au¬ 
thorized the plaintiff to export any intoxicating liquor for any pur¬ 
pose whatever, either as provided by the national prohibition act 
or the regulations issued thereunder, and the defendants aver that 
before the plaintiff can have or has or ever did have any such au¬ 
thority to export liquor he must procure, in accordance with the 
law and the regulations, a permit to purchase, Form 1410-A, au¬ 
thorizing such exportation. 

5. That answering the averments of paragraph 5 of said 
29 amended bill of complaint, the defendants aver that they have 
no knowledge of the matters and things alleged in said para¬ 
graph 5, and, therefore, neither admit nor deny the same. 

6. That answering the averments in paragraph 6 of said amended 
bill of complaint, the defendants aver that they have no knowledge 
of the matters and things alleged in said paragraph 6, and, there¬ 
fore, neither admit nor deny the same, excepting the allegation 
contained in said paragraph 6 that an officer of the plaintiff cor¬ 
poration in any manner ascertained from the prohibition officials 
the character of evidence necessary to secure a permit for the ex¬ 
portation of the liquor in question for nonbeverage purposes, which 
allegation the defendants deny, and aver and state that no official 
of the Prohibition Unit, nor any agent or servant of the defendants, 
nor the defendants, or either of them, at any time or in any manner 
expressly or impliedly advised any officer of the plaintiff corpora¬ 
tion as to what evidence, or the amount of evidence, which was 
necessary to secure a permit for the exportation of the liquor in 
question for nonbeverage purposes, but that the said defendants 
and their agents at all times advised the plaintiff that it must 
comply with the law and regulations in such case made and pro¬ 
vided. 
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7. That answering the averments in paragraph 7 of said amended 
bill of complaint, the defendants aver that they have no knowledge 
of the matters and things alleged in said paragraph 7,. and, there¬ 
fore, neither admit nor deny the same, except the allegation set forth 

in the last subparagraph of said paragraph 7 of said amended 

30 bill of complaint, to the effect that on or about December 31, 

1923, the order for the whisky for nonbeverage purposes, price 

quotation, terms, acceptance, correspondence, and affidavit of the con¬ 
signee of the purchaser, etc., the said last subparagraph of said 
paragraph 7 of said amended bill of complaint not being a com¬ 
pleted sentence, and it being unknown to these defendants what 
the plaintiff therein alleges, or intends to allege, occurred with 
respect to the matters thus averred, the defendants aver that they 
have no knowledge of the matters and things alleged in said last 
subparagraph of said paragraph 7, and, therefore, neither admit 
nor deny the same; but further answering, the defendants deny 
that the plaintiff at any time filed any affidavit of the consignee or 
of the purchaser, or any other evidence, showing the nonbeverage 
purpose to which all or the whisky sought to be exported was to 
be used, as required by the national prohibition act and the regu¬ 
lations promulgated thereunder. 

8. That the defendants admit the allegations contained in para¬ 
graph 8 of said amended bill of complaint, that under date of Febru¬ 
ary 2, 1924, they, the defendants, recommended and approved the 
exportation by the plaintiff of 100 barrels of whisky under the plain¬ 
tiff’s application before mentioned, said exportation to be shipped 
to John Morgan Richards & Sons, Ltd., for use by the said John 
Morgan Richards & Sons, Ltd., for nonbeverage purposes, upon the 
ground that the only showing which had been made by the plaintiff 

as to the nonbeverage use by said John Morgan Richards & 

31 Sons, Ltd., of said whisky, or any part thereof, was limited 

and confined to said 100 barrels, and that the defendants there¬ 
upon denied the application of the plaintiff to export the balance, 
amounting to 650 barrels of whisky, to the said John Morgan Rich¬ 
ards & Sons, Ltd., by reason of the fact that the plaintiff had ab¬ 
solutely and wholly "failed to supply any proper evidence of the 
nonbeverage use of the said 650 barrels of whisky by the said John 
Morgan Richards & Sons, Ltd., as required by the law and regula¬ 
tions; and that, further answering, the defendants admit that upon 
the application therefor by the plaintiff under date of May 27, 1924, 
the defendants did on June 30, 1924, again recommend and approve 
the exportation of the said 100 barrels of whisky to John Morgan 
Richards & Sons, Ltd., of Glasgow, Scotland, this last recommenda¬ 
tion being intended to authorize the exportation of the said 100 
barrels which had been theretofore authorized under date of Feb¬ 
ruary 2, 1924, as aforesaid, and in lieu of the former authorization 
and permit, in order to comply with the application and request 
made with the plaintiff for such new authorization in lieu of said 
former authorization by reason of the fact that its whisky had in the 
meantime been removed from its warehouse in Baltimore, where the 
same was stored at the time of the said first authorization of Febru¬ 
ary 2, 1924, and deposited in the concentration warehouse of J. A. 
Dougherty & Sons at Philadelphia, Pennsylvania. 
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9. That answering the averments in paragraph 9 of the said 
amended bill of complaint, the defendants admit the allegation 

therein contained that under date of October 14, 1924, the 

32 defendant Blair affirmed the recommendation of the import 
& export commission to authorize the exportation of 100 

barrels only and affirmed the recommendation of the export & 
export commission denying the authority to export the remaining 
050 barrels; but further answering, the defendants state that this 
action on the part of the defendant Blair, as Commissioner of 
Internal Revenue, was had with reference and subsequently to the 
said supplemental approval by the defendants of the application of 
the plaintiff' to export the 100 barrels under date of June 30, 1924, 
as aforesaid: a copy of the said decision of the Commissioner of 
Internal Revenue herein referred to is hereto annexed and marked 
“Exhibit A,** and the defendants pray leave to have the same con¬ 
sidered as a part hereof as though fully set forth herein. 

And further answering the averments in paragraph 9 of the said 
amended bill of complaint, the defendants admit that the plaintiff 
subsequently applied to the committee on imports and exports for a 
rehearing, and that the committee on imports and exports granted 
said rehearing before the said committee: that a hearing was had by 
the plaintiff on said application; and that the plaintiff was fully 
heard thereat. 

10. That answering the averments in paragraph 10 of said 
amended bill of complaint, the defendants admit that the plaintiff 
appeared before the said committee on April 29, 1924, and argued 
before said committee that it had completely complied with the 

rules and recommendations: but further answering the aver- 

33 ments of said paragraph 10, the defendants deny that the 
plaintiff made full, adequate, and complete compliance with 

the rules and regulations of the Treasury Department or of the 
Bureau of Internal Revenue, and deny that the action of the de¬ 
fendants in limiting the approval for the exportation of 100 barrels 
was unwarranted, unlawful, illegal, or contrary to law, or arbitrary, 
or an abuse of the defendants* power or authority, and deny that 
the defendants had no facts warranting them rendering the decision 
aforesaid denying the application to export the entire T50 barrels of 
whisky applied for by the plaintiff. 

And further answering the allegations in said paragraph 10 of 
said amended bill of complaint, the defendants deny that the plain¬ 
tiff at any time furnished the defendants with satisfactory or suffi¬ 
cient evidence to establish the proposed nonbeverage use of the 750 
barrels applied for in its said application, and the defendants deny 
that the evidence filed by the plaintiff and now on file with the de¬ 
fendants is evidence of the nonbeverage use of the 750 barrels of 
whisky in question, or that the same constitutes sufficient evidence 
to establish the fact that the exportation of said 750 barrels of 
whisky set forth in the said application is to be or will be used for 
nonbeverage purposes, as required by law in such case made and 
provided and the regulations promulgated thereunder, or that all of 
said liquors were not to be used for beverage purposes, but the 
defendants aver and say that the evidence furnished by the 

34 plaintiff goes no further than to show the nonbeverage use of 
said 100 barrels, and that such use is merely experimental and 

problematical. 
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11. That answering the averments in paragraph 11 of the said 
amended bill of complaint, the defendants deny the allegations con¬ 
tained in said paragraph 11 of said amended bill of complaint. 

12. That answering the averments of paragraph 12 of said 
amended bill of complaint, the defendants deny that they at any 
time found or determined that the order referred to in said para¬ 
graph 12 was a full compliance with the national prohibition act 
or the act supplemental thereto, or that all the rules and regulations 
made, promulgated, and prescribed by the Internal Revenue De¬ 
partment for the enforcement of the national prohibition act and 
the amendment thereof were or had been complied with by the plain¬ 
tiff; but, on the contrary, the defendants aver that the plaintiff did 
not make a full compliance with the national prohibition act and 
the act supplemental thereto, or with the rules and regulations pro¬ 
multrated bv the Internal Revenue Department for the enforce¬ 
ment of said act and regulations, in that the plaintiff did not at any 
time furnish to the defendants evidence as required by the law and 
regulations showing the nonbeverage use of the whisky, for the ex¬ 
portation of which the plaintiff has applied for a permit, excepting 
so far as relates to the 100 barrels heretofore authorized by the de¬ 
fendants, as aforesaid: and further answering, the defend- 

35 ants admit the allegations contained in said paragraph 12 of 
said amended bill of comnlaint, that after said rehearing the 

defendants again denied the application of the plaintiff to the extent 
of G50 barrels, and the defendants aver that thev did so bv reason of 
the fact and because of the fact that the plaintiff wholly failed to 
furnish any evidence of the specific nonbeverage use of said 650 bar¬ 
rels of whisky, as required by the law and regulations in such case 
made and provided, and in view of the fact that the defendants were 
advised by the United States consul at London that the use of said 
whisky by said John Morgan Richards & Sons, Ltd., was experi¬ 
mental and problematical, as hereinafter set forth. 

13. That answering the averments in paragraph 13 of said 
amended bill or complaint, the defendants deny each and every alle¬ 
gation contained in said paragraph 13 of said amended bill of 
complaint; and further answering, the defendants aver that the 
adjudication of the defendants in authorizing the exportation of 
100 barrels upon the two said applications of the plaintiff and their 
denial of the application of the plaintiff to export the 650 bar¬ 
rels in question was based not only upon facts and information fur¬ 
nished to them by the plaintiff, but also upon the evidence and 
facts submitted to the defendants by their representatives abroad, to 
the effect that there is practically no demand for the use of American 
liquor abroad for nonbeverage purposes, and that the use of whisky 
by the said John Morgan Richards & Sons, Ltd., is merely experi¬ 
mental. dependant upon future contingencies with an un- 

36 known and undetermined market, and that there is no as¬ 
surance that the use of the whisky for the purposes for which 

the defendants authorized the exportation of the 100 barrels will 
be successful commercially. 

14. That the defendants, answering the averments in paragraph 
14 of said amended bill of complaint, deny each and every allega¬ 
tion contained in said paragraph 14. 
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15. That answering the averments in paragraph 15 of said 

amended Hill of complaint, the defendants aver and state that said 
section 1G03 of Regulations GO of the Bureau of Internal Revenue, 
being a regulation of the Treasury Department, duly and lawfully 
issued and promulgated, is such that this honorable court will take 
judicial knowledge thereof. 

1G. That answering the averments in paragraph 16 of said 

amended bill of complaint, the defendants aver that they have no 

knowledge of the matters and things alleged in said paragraph 16, 
and. therefore, neither admit nor deny the same. 

17. That answering the averments of paragraph 17 of said 

amended bill of complaint, the defendants deny each and every 
allegation contained in said paragraph 17, excepting the allegation 
contained therein to the effect that the plaintiff knows of no law 
empowering the defendants to render said decision upon the facts 
presented, in answer to which latter allegation the defendants aver 
and state that the defendants are ignorant of the matters and 

things therein alleged and referred to, and, therefore, neither 

37 admit nor deny said allegation; but in further answer to 
said latter allegation the defendants state and aver that the 

provisions of the eighteenth amendment of the United States of 
America, the provisions of sections 2, 3, and 6 of the national pro¬ 
hibition act, and the provisions of Article XVI of Regulations 60 
of the Bureau of Internal Revenue, require the defendants to render 
a decision upon the law and the facts with reference to the applica¬ 
tion such as the instant application before the permit lawfully may 
issue to the plaintiff, and that pursuant to these acts and regula¬ 
tions the defendants did render their decision upon the law and the 
facts before them, which law and facts failed to prove the specific 
nonbeverage use of the G50 barrels in question, and failed to show 
that there is any present demand or market for the same for non¬ 
beverage purposes, as alleged by the plaintiff; and further answer¬ 
ing the allegations contained in said paragraph 17 of said amended 
bill of complaint, the defendants deny that they found the facts as 
therein alleged by the plaintiff in favor of the plaintiff, but that 
they did find the evidence to show the nonbeverage use of said 100 
barrels, and no more. 

18. That, answering the averments in paragraph 18 of said 
amended bill of complaint, the defendants aver that they have no 
knowledge of the matters and things alleged in said paragraph 18, 
and. therefore, neither admit or deny the same, excepting the allega¬ 
tion therein contained that the defendants found bv their 

38 adjudication that the plaintiff did and performed the things 
alleged in said paragraph 18 of said amended bill of com¬ 
plaint, which last allegation the defendants deny. 

10. That, answering the averments contained in paragraph 19 of 
said amended bill of complaint, the defendants deny each and every 
allegation contained in said paragraph 19; and further answering, 
the defendants sav that the defendant Blair, as Commissioner of 
Internal Revenue, is vested with the authority under the law to 
issue permits for the exportation of whisky for nonbeverage pur¬ 
poses only upon a sufficient showing made by the applicant that all 
of such whisky is to be used for such nonbeverage purposes, and 
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that in the exercise of said authority the defendants have the author¬ 
ity vested in them by law to judge upon all the facts and evidence 
before the defendants as to whether the application in question is 
or is not in compliance with the law and regulations above men¬ 
tioned; and, further answering, the defendants state that such 
authority is exercised by the Commissioner of Internal Revenue 
under the law in such case made and provided, as a quasi judicial 
function in passing upon all the evidence filed bv the plaintiff in 
support of such application, as well as such evidence as may be 
submitted to or obtained bv the commissioner relative to the issues 
involved therein, and that the said defendant Blair, as Commis¬ 
sioner of Internal Revenue, as aforesaid, in the exercise of this quasi 
judicial power, upon a consideration of all the evidence submitted 
to him by the plaintiff, as well as the evidence submitted to 
30 him by the United States consul and others, has found that 
the evidence before him in this case is not sufficient under the 
law and the regulations in such case made and provided to show the 
specific nonbeverage use of the liquor sought to be exported by the 
plaintiff, with the exception of the said 100 barrels, the exportation 
of which was authorized as aforesaid: and that in denying the said 
application the said Commissioner of Internal Revenue was acting 
and did act entirely in accordance with the commands of the law 
and pursuant to the regulations in such case made and provided, 
and that by so doing the said defendants have not and did not 
exceed their power, right, and discretion in refusing to grant the 
plaintiff the right to export the 650 barrels of whisky, and that there 
was ample evidence before the defendants warranting such decision. 

20. That, answering the averments contained in paragraph 20 of 
said amended bill of complaint, the defendants aver that they have 
no knowledge of the matters and things alleged in said paragraph 
20, and therefore neither admit nor deny the same. 

21. Further answering the said amended bill of complaint, the 
said defendants allege and say that under the eighteenth amendment 
to the Constitution of the United States, under the provisions of the 
national prohibition act, and under the provisions of the Willis- 
Campbell Act, supplemental thereto, it is unlawful, illegal, and 
contrary to law to export from the United States intoxicating 
liquor for beverage purposes; that in order to lawfully export in¬ 
toxicating liquor under the said Constitution and laws and the 

40 regulations enacted and promulgated pursuant to and in ac¬ 
cordance with said laws, it is necessary that the applicant 
prove to the satisfaction of the commissioner that said liquors will 
be used in the foreign country to which they are proposed to be 
exported for nonbeverage purposes only; that in virtue of said Con¬ 
stitution, laws, and regulations the duty is imposed thereby upon 
the defendant Blair, the Commissioner of Internal Revenue, to deter¬ 
mine in the case of each application for the exportation of intoxi¬ 
cating liquors that all of the liquors in said applications proposed to 
be exported are to be and will be used for nonbeverage purposes 
only; that in passing upon the application filed by this plaintiff to 
export the liquor mentioned in the plaintiff’s amended bill of com¬ 
plaint and in the said applications filed by the plaintiff to the con¬ 
signee named in the evidence filed by the plaintiff in connection with 
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said applications, to wit, to the said John Morgan Richards & Sons, 
Ltd., the defendant Blair, Commissioner of Internal Revenue, was 
charged by the law and by the regulations with the duty of ascertain¬ 
ing from all the evidence before him, including that submitted to 
him by the plaintiff, as well as such other evidence as might be in 
his possession or might properly come to his attention, whether all 
of such liquor so proposed to be exported was to be used by such 
foreign consignee for nonbeverage purposes; that the defendant 
Blair, Commissioner of Internal Revenue, pursuant to his said legal 
duty, caused an investigation to be made in England of the alleged 
nonbeverage use of this liquor in the foreign country named 
41 in said application, to wit, England, and caused the American 
consulate general at London, England, to make, through the 
State Department, an investigation into the proposed exportation of 
said whisky, and particularly into the question of the proposed non¬ 
beverage use of the said John Morgan Richards & Sons, Ltd., as 
alleged in the documents furnished with the said application of the 
plaintiff: and, further answering, the defendants say that pursuant 
to said request on the part of said defendant Blair the American 
consul at London, England, made an investigation into said facts, 
and particularly into the proposed disposition of said whisky so 

S roposed to be exported by the plaintiff to the said John Morgan 
ichards & Sons, Ltd.; and that the American consulate general 
at London, England, ascertained and reported to these defendants 
the following facts: 

u The whiskey desired is for the manufacture of patent medicine 
called Soo syrup, which was sold fifty years ago by Demas, Barns 
of New' York, and is now' being revived and to be sold to the west 


coast of Africa and regions similar. The medicine is a disguised in¬ 
toxicant, similar to the American Pain Killer. If this patent medi¬ 
cine is not a commercial success the whiskey will be used in some 
other pharmaceuticals, including elixir lacto peptine, which is al¬ 
ready on the market. v 


A copy of this report of the United States consul at London, Eng¬ 
land. is hereto attached and marked “ Exhibit B." and the said de¬ 


fendants pray leave to have the same considered as a part hereof 
equally as though fully set forth herein. And still further answer¬ 
ing the said defendants aver and say that pursuant to such duty 
the defendant Blair, the Commissioner of Internal Revenue, care¬ 
fully and thoroughly examined all of the evidence submitted with 
said application by the plaintiff, and after full considera- 
42 tion thereof the defendant Blair, as Commissioner of Internal 
Revenue, as aforesaid, was satisfied and found upon all the 
evidence that there w T as not sufficient evidence to show' the nonbev¬ 


erage use of all the liquor so proposed to be exported, but that there 
was sufficient evidence to show' the nonbeverage use of 100 barrels 


of said liquor so proposed to be exported, and that the demand for 
such liquor for such nonbeverage purposes w'as limited and confined 
to said 100 barrels, and that thereupon the Commissioner of Internal 
Revenue made his findings accordingly and approved said applica¬ 
tion for 100 barrels and disapproved the application for the re¬ 
maining 650 barrels; that subsequently, to wit, on May 28, 1024, the 
plaintiff w'rote to the Federal Prohibition Director at Baltimore, 
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Maryland, submitting a new application. Form 1410-A, for 100 
barrels of whisky to be exported to John Morgan Richards & Sons, 
Ltd., London, England, a copy of which letter is hereto annexed and 
marked “ Exhibit C,” and a copy of which new application is hereto 
annexed and marked “ Exhibit D,” both of which the defendants 
pray leave to have considered as a part hereof equally as though 
the same were fully set forth herein; that in this letter the plain¬ 
tiff stated that the commissioner had approved the permit for 100 
barrels only, and that the whisky covered bv said permit had since 
been removed to the warehouse of Patrick McLaughlin, trading 
as J. A. Dougherty & Sons, Philadelphia, Pennsylvania, and asking 
for the approval of these permits accordingly; that on June 30, 
1924, the defendants approved the said application under date of 
May 28, 1924, filed by the plaintiff for the exportation of 100 barrels 
of whisky to John Morgan Richards & Sons, Ltd., with 

43 the understanding that said approval of said exportation 
was to be in lieu of the previous approval hereinbefore re¬ 
ferred to under date of February 2, 1924, to meet the situation of 
the transfer of said whisky from Baltimore to Philadelphia, as 
aforesaid; that this approval was pursuant to the said application 
and request of the plaintiff under date of May 28, as aforesaid, and 
that thereafter, to wit, on June 20, 1924, the defendants issued a 
new permit to the plaintiff pursuant to the said application and re¬ 
quest of the plaintiff for the exportation of 100 barrels for ship¬ 
ment to John Morgan Richards & Sons, Ltd., London, England, for 
nonbeverage purposes. 

22. And further answering the defendants aver and state that on 
or about December 31, 1923, the plaintiff filed with the defendants 
its application to export 750 barrels of whisky to the Planters’ 
Stores & Agency Company, Ltd., of London, England, together 
with certain documentary evidence tending to show the alleged non¬ 
beverage use of said whisky by the said Planters’ Stores & Agency 
Company, Ltd., in London, England; that said application and said 
documents were filed by the plaintiff with the defendants at the same 
time that the original application named in the plaintiff's amended 
bill of complaint, seeking authority to export 750 barrels of whisky 
to John Morgan Richards & Sons, Ltd., was filed by the plaintiff 
with the defendants, and as a part of the same case and covered 
by the same documentary evidence filed by the plaintiff: that the 
defendants pursuant to their authority and duty as set forth in 
paragraph 21 hereof caused an investigation to be made by 

44 the American consul at London, England, with respect to the 
proposal to export the said 750 barrels of whisky to the 

Planters’ Stores & Agency Company, Ltd., London, England; that 

E ursuant to said request the said American consulate general at 
ondon, England, made an investigation of the proposed use of these 
750 barrels of whisky by the Planters’ Stores & Agency Company, 
Ltd., of London. England, and pursuant to said investigation re¬ 
ported to the defendants the following with respect thereto: 

“ Referring to your telegram dated November 9, 1923, requesting 
information concerning the proposed use of the contemplated expor¬ 
tation of 750 barrels of American whiskey to the Planters’ Stores 
and Agency Company, Limited, 17 St. Helen's Place, Bishopsgate, 
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London, E. C. 3, England, I have the honor to state that this concern 
alleges that the whiskey is for sale in India and will he used for 
nonbeverage purposes. Large liquor dealers state , as has already 
been reported , that industrial use of American whiskey is imprac¬ 
ticable. 

A copy of this consular report is hereto attached and marked 
“Exhibit E,” which the defendants pray leave may be considered 
as a part hereof equally as though the same was fully set forth herein. 

And further answering said defendants say that, upon all the evi¬ 
dence before the defendants, including both of the said reports of 
the American consulate general, aforementioned, copies of which are 
hereto annexed and marked u Exhibits B and E," as aforesaid, the 
defendant Blair, Commissioner of Internal Revenue, found, and the 
defendants now say, that there is not sufficient evidence in the record 
of this case to establish the nonbeverage use of the whisky proposed 
to be exported by the plaintiff, with the exception of the said KM) 
barrels, authority for which has been granted by the defend- 

45 ants to the plaintiff, as aforesaid; but that on the contrary 
said evidence shows that the use of the said whisky by said 

John Morgan Richards & Sons, Ltd., proposed to be exported by the 
plaintiff is purely experimental in nature and wholly problematical, 
and that there is no demand or market for the same, and that there is 
no reasonable proof or evidence that the same will be used for non¬ 
beverage purposes as required by the law and regulations, with the 
exception of said 100 barrels, and the defendants further state that 
on this state of evidence before them they, the said defendants, were 
required by the law and the regulations to reject and disapprove, 
and did reject and disapprove, for the reasons aforesaid, the said 
application filed by the plaintiff to the extent of 650 barrels, above 
mentioned, and that for the reasons herein set forth the defendants 
were justified and required under the law and regulations in reject¬ 
ing and disapproving said application so filed by the plaintiff afore¬ 
said, with the exception of the said 100 barrels only. 

Wherefore the defendants, having fully answered each and all of 
the allegations in plaintiff's amended bill of complaint, pray that 
said amended bill of complaint be dismissed with reasonable costs 
for the defendants. 

David II. Blair, 

Commissioner of Internal Revenue. 

By Andrew Wilson, 

IIis Attorney. 

Roy A. Haynes, 

Federal Prohibition Commissioner. 

Peyton Gordon, 

United States Attorney , 

Vernon E. West, 

Assistant United States Attorney , 

Andrew Wilson, 

Special Attorney for the United States , 

Attorneys for Defendants. 

46 Roy A. Haynes, being first duly sworn, deposes and says 
that he has read the foregoing answer by him subscribed as 

Federal Prohibition Commissioner, and knows the contents thereof 
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and that the facts therein stated of his own knowledge are true, and 
those stated upon information and belief he believes to be true. 

Roy A. Haynes. 

Subscribed and sworn to before me this 26th day of March, A. D. 
1925. 

[seal.] Paul D. Wollard, Notary Public , I>. C. 

Exhibit A 

Pro: Int. 

HWO. 

Oct. 14, 1924. 

Dan F. Reynolds, Esq., 

019 L Street A IF., Washington , D. C. 

Dear Mr. Reynolds : Referring to the interview had in my office 
with yourself and Mr. Evans regarding the application of the 
Stewart Distilling Company, of Baltimore, Maryland, to export 
37,500 gallons of whiskey to John Morgan Richards & Sons, Ltd., 
of London, England, I have to advise that I have carefully looked 
into this case and the evidence in the files of this office respecting 
this application, and I am forced to the conclusion that the evidence 
furnished by the Stewart Distilling Company respecting the non¬ 
beverage use of the whiskey desired to be exported falls short of 
proving the specific nonbeverage use of the whiskey in question, 
with the exception of the 100 barrels, the exportation of which the 
bureau has heretofore authorized under date of February 2, 1924, 
and subsequently by another authorization under date of June 30, 
1924, in order to permit the exportation of the same 100 barrels 
which had, in the meantime, been transferred from the distillery 
warehouse at Baltimore to the concentration warehouse of 
47 J. A. Daugherty’s Sons, at Philadelphia. 

The proof furnished bv the Stewart Distilling Company at 
best shows that John Morgan Richards & Sons, Ltd., have no present 
demand for any quantity of whiskey for nonbeverage purposes in 
excess of the 100 barrels, and there appears to be no sufficient proof 
of any proposed nonbeverage use by John Morgan Richards & Sons, 
Ltd., for any quantity in excess of these 100 barrels. 

I therefore am constrained to concur in the findings of the import 
& export commission in limiting this exportation to the 100 barrels 
in question on the ground that the evidence does not show the specific 
nonbeverage use of any whiskey in excess of that quantity. More¬ 
over. in view of some of the recent decisions of the courts on the 
question of necessary proof to authorize the exportation of intoxicat¬ 
ing liquor for nonbeverage purposes, I am inclined to believe that 
the import & export commission has been very liberal in view of the 
evidence in this case in authorizing the exportation of the 100 
barrels, and I do not see my way clear, upon the present state of the 
evidence in this case, to authorize the exportation of any whiskey 
under the pending applications in excess of these 100 barrels. 

In the case of the application of Goldsmith & Company, New York 
City, to export 734 barrels of whiskey to Succ. Nicolini & Venesia, 
Biella, Italy, I do not think that the evidence submitted would 
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justify me in directing that a permit be issued for this exportation. 
This application must accordingly stand disapproved. 

Respectfully yours, 

(Sgnd.) D. H. Blair, Commissioner. 

ell. 

ExMbit B 


Paraphrase of a telegram dated December 13, 19*23, received from 
the American consul in charge at London, England 

December 13, 11 a. m. 

The Secretary of State, Washington, D. C. 

48 Referring to the department's telegram of December 7, 1923, 
concerning John Morgan Richards and Sons, Limited, a 

further investigation in this case shows them to be patent-medicine 
dealers, druggists, and agents for about twenty-five European and 
American firms. They suggest reference to Colgate and Company, 
for whom they are the British agents. The whiskey desired is for 
the manufacture of patent medicine called Soo syrup, which was sold 
fifty years ago by Demas, Barns of New York, and is now being 
revived and to be sold to the west coast of Africa and regions 
similar. The medicine is a disguised intoxicant, similar to the 
American Pain Killer. If this patent medicine is not a commercial 
success the whiskey will be use in some other pharmaceuticals, in¬ 
cluding elixir lacto peptine, which is already on the market. The 
business was established in 1876, and is now of good standing with a 
capital of one hundred thousand pounds sterling, according to Duns. 

(Signed) Reed. 

811.114—Richards & Sons, John Morgan. 

PGD. 

Co. 

49 Exhibit C 

Stewart Distilling Company, 

Distillery and Offices, 5th and Bank Sts., * 

Baltimore , Md., May 28 , 192If.. 

Mr. Edmund Budnitz, 

Federal Prohibition Director , Baltimore , Md. 

Dear Sir: Inclosed herewith please find Form 1410 in triplicate 
for 100 barrels whisky to be exported to J. Morgan Richards & 
Co., Ltd., London, England. 

The original 1410 filed by this company was for 750 barrels. In 
your letter from the department of Feb. 5th, 1923, you state that the 
Prohibition Commissioner has approved this permit for 100 barrels 
only. 

It is noted that the whisky referred to at the time the applica¬ 
tion was filed was stored in our warehouses at Baltimore, Md. This 
whisky has been removed by order of the Commissioner of Internal 
Revenue to the Distillery Warehouse #2 of Patrick McLaughlin, 
trading as J. A. Dougherty’s Sons, 1135 N. Front St., Phila., Pa. 
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We will thank you to forward the inclosed permits to the depart¬ 
ment for their approval. 


Respectfully, 


50 


Stewart Distilling Company, 

By R. R. Pennington, (Sgnd.) 

President. 

Exhibit D 


Treasury Department, Internal Revenue Service. Form 1410.— 

Revised July, 1921 

Vendor’s Permit No. Md. G-10 


Application for Permit to Purchase Intoxicating Liquors for Other Than 

Beverage Purposes 


Approved: 

Prohibition Commissioner 

Distilled spirits 

Other liquors 

Wine 

gallons 

Proof 

gallons 

(Kind) 

(Kind) 

Wine 

gallons 

Wine 

gallons 

Quantity on hand quarter beginning 
._,19_ 





Quantity on hand this date 





Quantity applied for herein 


5000. 00 








May 27th, 1924. 

To Federal Prohibition Director, 

At Baltimore , Md. 

Application is herebv made by Collector of Customs, Phila., Pa., 
by Stewart Distilling Company, % Patrick McLaughlin, trading as 
J. A. Dougherty’s Sons, Distillery Bonded Whse. #2, 1135 N, Front 
St., Phila., Pa., for permit to purchase or procure from Stewart 
Distilling Co., % Patrick McLaughlin, trading at J. A. Dougherty’s 
Sons, 1135 N. Front St., Phila., Pa., the following described intoxi¬ 
cating liquors to be delivered to and stored on the premises covered by 
the above permit duly issued to the undersigned on Form 1405, for 
disposition or use solely as provided in such permit: 


Name of 
goods as 
known to 
the trade 

Number and 
kind 

of packages 

Wine 

gallons 

Name of 
goods as 
known to 
the trade 

Number and 
kind 

of packages 

Wine 

gallons 

Whiskey_ 

100 barrels_ 

4500. 00 
estimated 


To be shippe 
Morgan Ric 
Ltd., Londo 

d to John 
:harda Co., 
n, England. 
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The undersigned hereby swears or affirms that permit on Form 
1405, the serial number oi which is stated above, was duly issued to 
the undersigned and is now in effect; that all statements made herein 
are true and correct, and that the undersigned has not within one 
year prior to the date hereof violated the terms of any permit issued 
under the national prohibition act or any law of the United States 
or any State regulating traffic in liquor, and will observe the terms of 
any permit issued pursuant to this application, and all the provisions 
and laws and regulations relative to the acts for which permit is 
issued. -carrier's copies and a collector's copy are desired. 

(Signed) R. R. Penntngton. 

Subscribed and sworn to before me this 28th dav of May, 1924. 

% % 

Daniel J. Meyers, Notary Public. 

51 Exhibit E 

Paraphrase of a telegram dated November 13, 1923, received from 
the American Consul in Charge at London, England 

November 13, 1923—5 p. m. 
The Secretary of State. Washington, D. C. 

Referring to your telegram dated November 9, 1923, requesting 
information concerning the proposed use of the contemplated ex¬ 
portation of 750 barrels of American whiskey to the Planters’ Stores 
and Agency Company, Limited, 17 St. Helen's Place, Bishopsgate, 
London, E. C. 3, England, I have the honor to state that this concern 
alleges that the whiskey is for sale in India and will be used for non¬ 
beverage purposes. Large liquor dealers state, as has already been 
reported, that industrial use of American whiskey is impracticable. 

(Signed) Reed. 

811.114—Planters’ Stores and Agency Co., Ltd. 

PGD. 

Co. 

52 Motion to strike out answer , dec. 

Filed April 7, 1925 

****** * 

Now comes the plaintiff, the Stewart Distilling Company, by its 
attorneys, and moves the court to strike out the answer of the de¬ 
fendants to the bill of complaint filed herein, and to award plaintiff 
a decree pro confesso for the following reasons: 

1. The answer is insufficient in law. 

2. The answer is in fact not an answer, because it does not set up 
additional facts which are sufficient to raise new issues. 

3. It is shown by said answer that the evidence considered by the 
defendants, in determining whether the 750 barrels of whiskey for 
which the application for a permit was made were or were not to be 
used for nonbeverage purposes, establishes the fact that said 750 
barrels of whiskey were to be used for nonbeverage purposes. 
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4. It appears by said answer that the defendants found as a fact 
that the 750 barrels of whiskey mentioned in the bill of complaint 
for which the application for a permit was made were to be used for 
nonbeverage purposes. 

5. It appears by said answer that the defendants found as a fact 
that the said 750 barrels of whiskey for which the application for 
the permit was made were to be used for nonbeverage purposes, and 
having so found the defendants offered to grant a permit for 100 

barrels thereof and refused to grant a permit for the remain- 
53 ing 650 barrels. Having found, therefore, that said whiskey 
was to be used for nonbeverage purposes, and having offered 
to grant a permit for a part thereof, they were without the power 
to deny a permit for the remaining part. 

6. It appears by said answer that the evidence considered by 
the defendants upon which they found that the whiskey in ques¬ 
tion was for nonbeverage purposes and offered to grant a permit 
for 100 barrels thereof, is the same evidence upon which defend¬ 
ants based their refusal to grant a permit for the remaining 650 
barrels applied for. The defendants therefore were concluded from 
refusing the permit for the remaining 650 barrels of whisky. 

Hayes and Hayes, 
Edward S. Bailey, 
Attorneys for Plaintiff. 


Andrew Wilson, Esquire, 

Aitoreny for Defendants. 

Please take notice that the aforegoing will be for hearing on the 
17th day of April, 1925. 

Hayes & Hayes, 

Edward S. Bailey, 
Attorneys for Plaintiff. 

Final decree 
Filed June 3,1925 

* * * * * * * 

This cause coming on to be heard on a motion to strike out the 
answer of the defendants and for a decree pro confesso, and the 
said motion to strike out the answer having been granted 
54 with leave to the defendants to amend the answer, and the 
defendants having elected in open court not to amend said 
answer and to stand upon their answer as filed, and the bill 
of complaint being accordingly taken as confessed, and the court 
finding that the plaintiff on or about December 31, 1923, in full ac¬ 
cordance with the provisions of the National Prohibition Act and 
regulations promulgated thereunder by the defendants in pursu¬ 
ance of the provisions of said act, made application to defendants 
for a permit to export to the John Morgan Richards & Sons, Ltd., 
London, England, 750 full barrels of whisky, in accordance with 
said act and regulations, and that the plaintiff is entitled to the 
permit so applied for, it is by the court this 3rd day of June, 1925, 
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Adjudged, ordered, and decreed that the defendants, David H. 
Blair, Commissioner of Internal Revenue, and Roy A. Haynes, 
Federal Prohibition Commissioner, be, and they are hereby, ordered 
and directed to forthwith grant and issue to the plaintiff a permit 
to export 750 full barrels of whisky to John Morgan Richards & 
Sons, Ltd., London, England. 

By the court. 

William Hitz, Justice . 

No objection as to form. 

Vernon E. West, 

Ass't V. S. A tty. 

From the foregoing decree defendants in open court note an 
appeal to the Court of Appeals of the District of Columbia. 

W. H., Justice . 

55 Assignments of error 

Filed June 17, 1925 

******* 

Now come the defendants, appellants herein, David H. Blair, 
Commissioner of Internal Revenue, and Roy A. Haynes. Federal 
Prohibition Commissioner, and assign as errors the following: 

1. That the court erred in entering herein the final decree granting 
the plaintiff-appellee the relief prayed in the bill of complaint. 

2. That the court erred in not dismissing the bill of complaint. 

3. That the court erred in holding that the plaintiff-appellee had 
made a sufficient showing before defendants-appellants that the 
whiskey referred to in the bill of complaint, and for the export of 
which a permit was desired, was to be used for nonbeverage pur¬ 
poses. 

4. That the court erred in not holding that the plaintiff-appellee 
had failed to file with the defendants-appellants sufficient sworn 
evidence, as required by section 1603 of Regulation 60 of the Bureau 
of Internal Revenue, showing the intended nonbeverage use of the 
whiskey mentioned in the bill of complaint. 

5. That the court erred in not holding that upon all of the evi¬ 

dence before the defendants-appellants they were warranted 

56 in the exercise of their discretion in refusing the permit 
prayed in the bill of complaint. 

Peyton Gordon, 

United States Attorney in and for 

the Distinct of Columbia , 

Vernon E. West, 

Assistant United States Attorney 
in and for the District of Columbia , 
Attorneys for Defendants-Appellants. 
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Designation of record 
Filed June IT, 1925 

******* 

The clerk will please prepare a transcript of record on appeal to 
the Court of Appeals of the District of Columbia in the above- 
entitled cause and include therein the following: 

1. Note of filing of original bill of complaint. 

2. Amended bill and Exhibits A to H, inclusive, of the original 
bill. 

3. Answer and exhibits thereto. 

4. Motion to strike out answer. 

5. Final decree. 

6. Note of appeal. 

7. Assignments of error. 

8. This designation. 

Peyton Gordon, 

Attorney of the United States , 
in and for the District of Columbia. 


Service of copy of this designation acknowledged this 18th day of 
June, A. D. 1925. 

John C. Hayes, 
Attorney for Plaintiff. 
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Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 56, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 43551 in equity, wherein 
Stewart Distilling Company is plaintiff and David H. Blair, Com¬ 
missioner of Internal Revenue, et al. are defendants, as the same 
remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
3rd day of December, 1925. 

[seal.] Morgan H. Beach, 

Clerk. 

By Chas. B. Coflex, 

Assistant Clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1925 


No. 4399 


David H. Blair, Commissioner of Internal Reve- 
nue, and Roy A. Haynes, Federal Prohibition 
Commissioner, appellants 

v. 

The Stewart Distilling Company 


BRIEF FOR APPELLANTS 


STATEMENT OF CASE 

This is an appeal by the appellants, defendants 
below, from a decree by the Supreme Court of the 
District of Columbia striking the answer of the 
appellants to a bill of complaint filed by the ap¬ 
pellee, and ordering the appellants to issue to the 
appellee a permit for the exportation of 750 barrels 
of whiskey. 

The appellants are David H. Blair and Roy A. 
Haynes, the Commissioner of Internal Revenue 
and the Federal Prohibition Commissioner, re¬ 
spectively; and the appellee is the Stewart Distill- 

(i) 
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ing Company, a Maryland Corporation, having its 
place of business at Baltimore, Maryland. The 
appellee was and is a distiller under a proper per¬ 
mit authorizing it to possess and sell liquor for 
nonbeverage purposes under the National Prohi¬ 
bition Act. 

On February 28, 1925, the appellee filed in the 
Supreme Court of the District of Columbia a bill 
in equity against the appellants, alleging, in sub¬ 
stance, that, as the holder of a basic permit author¬ 
izing it to export intoxicating liquor for nonbev¬ 
erage purposes, it filed, on December 31, 1923, with 
the agents of the appellants, in accordance with the 
National Prohibition Act and the regulations 
promulgated thereunder, an application for a spe¬ 
cific permit to export to John Morgan Richards & 
Sons (Ltd.), of London, England, 750 barrels of 
whiskey for nonbeverage purposes, in order to 
carry out a contract which it had entered into with 
said John Morgan Richards & Sons (Ltd.), for the 
sale of 750 barrels of w hiskey for nonbeverage pur¬ 
poses (Rec. p. 2); that it secured from said John 
Morgan Richards & Sons (Ltd.) an affidavit to the 
effect that such whiskey was to be used for phar¬ 
maceutical manufacturing purposes, and a letter 
from said Company confirming the purchase of said 
750 barrels of whiskey, which affidavit afnd letter, 
together with the order for the whiskey, terms, 
price quotation, and correspondence, it submitted 
to the appellants (Rec. pp. 2-3) ; that on February 
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2 and on June 30, 1924, the appellants approved 
the exportation by the appellee of 100 barrels of 
whiskey to said John Morgan Richards & Sons 
(Ltd.), but denied the application for the balance 
of 650 barrels (Rec. p. 3); that on October 14, 
1924, Commissioner Blair affirmed this action 
(Rec. p. 3) ; that the appellees sought and obtained 
from the appellants a rehearing on the matter of 
said application, at which rehearing the said ap¬ 
pellants are alleged to have admitted that the said 
John Morgan Richards & Sons (Ltd.) was en¬ 
gaged in the manufacture of patent medicine, and 
that the whiskey in question was to be used for 
nonbeverage purposes, but limited such findings to 
the extent of 100 barrels (Rec. p. 4) ; that the ap¬ 
pellants again approved the exportation as afore¬ 
said of 100 barrels of whiskey, but denied the ap¬ 
plication for the remaining 650 barrels (Rec. p. 4); 
that the appellee has fully complied with the regu¬ 
lations of the Bureau of Internal Revenue, and 
especially with Section 1603 of Regulations 60 
(Rec. p. 4); that the appellee was, therefore, 
entitled to have granted to it a permit for the ex¬ 
portation of said 750 barrels; and that the action 
of the appellants, in denying the application for 
the remaining 650 barrels, was unlawful and 
unwarranted (Rec. p. 5). 

The bill prayed that the Court review the action 
of the appellants in thus refusing the permit as ap¬ 
plied for, and that, if the Court should find such 
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refusal unwarranted upon the law and the facts, 
to order the appellants—defendants below—to 
grant the said application of the appellee. (Rec. 
]>. 6.) With this bill, the appellee filed certain 
exhibits consisting of, 

(1) An affidavit of one Pennington, President 
of the Appellee, setting forth his investigations of 
the proposed foreign consignee. (Rec. p. 6.) 

(2) A copy of a letter from said Pennington to 

the appellants’ Import and Export Committee, 
asking a reconsideration of the action of the ap¬ 
pellants on the application of the appellee. (Rec. 
pp. 8-10.) ^ 

(3) Copy of application for said permit. (Rec. 

p. 10.) 

(4) Copy of Special Report by R. G. Dunn on 
financial standing of John Morgan Richards & 
Sons (Ltd.). (Rec. pp. 10-11.) 

(5) Copy of affidavit of Nelson M. Richards, 
Managing Director of John Morgan Richards & 
Sons (Ltd.) that his firm “ require for business 
purposes supplies of whiskey which are solely for 
sale for nonbeverage purposes, ’ ’ and declaring that 
“ whiskey ordered by my Company for shipment 
to this market will be used by us in the factory for 
pharmaceutical manufacturing purposes, and in 
the event of any of the whiskey not being so utilized 
it will only be sold for pharmaceutical manufac¬ 
turing and nonbeverage purposes.” (Rec. pp. 
11 - 12 .) 
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(6) Copy of a letter from John Morgan Richards 
& Sons (Ltd.) to the appellee, confirming the pur¬ 
chase from the appellee of 750 barrels of whiskey 
‘ i to be sold or used by us solely for pharmaceutical 
manufacturing and other nonbeverage purposes in 
accordance with the attached affidavit. (Rec. p. 
12 .) 

(7) Letter from appellee to appellant Blair 
again asking reconsideration of the said applica¬ 
tion and favorable action thereon. (Rec. pp. 
12-14.) 

(8) Letter from the appellant Blair to the At¬ 
torney for the appellee reaffirming the action taken 
in approving permit for 100 barrels and denying 
the application for the remaining 650 barrels. 
(Rec. pp. 11-15.) 

To this bill the appellants—defendants below— 
filed their joint and several answer, in substance 
admitting that the appellee was the holder of a 
basic permit authorizing it to engage in the business 
of exporting liquor for nonbeverage purposes, sub¬ 
ject, however, to the Regulations of the Bureau of 
Internal Revenue, and subject to its procuring a 
specific permit to export any specific liquor for 
nonbeverage purposes (Rec. p. 16); and admitting 
that the appellee applied for such specific permit 
to export to John Morgan Richards & Sons (Ltd.), 
of London, England, 750 barrels of whiskey for 
nonbeverage purposes; and that the appellants ap¬ 
proved the permit for the exportation of 100 
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barrels of whiskey and disapproved of the applica¬ 
tion to export the remaining 650 barrels of whiskey, 
upon the ground that the appellee had not made 
any showing of a nonbeverage use for any whiskey, 
except to the extent of said 100 barrels (Rec. p. 17). 

The answer in substance denied the material al¬ 
legations of the bill, and among other things denied 
that the appellee filed with the appellants any 
evidence showing the nonbeverage use of the 750 
barrels of whiskey sought to be exported (Rec. p. 
17); denied that the affidavit and other documents 
filed by the appellee tended to show or constituted 
sufficient evidence under the law and regulations of 
the alleged nonbeverage use of said 750 barriels of 
whiskey by said John Morgan Richards & Sons 
(Ltd.) (Rec. p. 17) ; denied that the appellee had 
made full and complete compliance with the Regu¬ 
lations, or that the appellants had admitted or 
made any finding that the 750 barrels of whiskey 
were to be used for nonbeverage purposes, or that 
the appellee had conformed to or complied with the 
requirements of the law and regulations in respect 
of his said application (Rec. p. 18). 

The answer further alleged, as matter of defense, 
that under the law no liquor could be exported for 
beverage purposes (Rec. p. 21) ; that in order to ex¬ 
port liquor for nonbeverage purposes the burden 
was on the appellee to prove to the satisfaction of 
the appellants that all of the liquor sought to be ex¬ 
ported was to be used for nonbeverage purposes, 
and that, under the law, the appellants must so find 
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in order lawfully to authorize such exportation 
(Rec. p. 21) ; that the appellants caused an investi¬ 
gation to be made in England as to the proposed 
use of said 750 barrels of whiskey by said John 
Morgan Richards & Sons (Ltd.) to ascertain 
whether the same or any part thereof was to be 
used for nonbeverage purposes as alleged (Rec. p. 
22) ; that the United States Consul at London, 
England, by official report, advised the appellants 
as follows: 

The whiskey desired is for the manufac¬ 
ture of patent medicine called Soo Syrup, 
which was sold fifty years ago by Demas, 
Barnes, of New York, and is now being re¬ 
vived and to be sold to the west coast of 
Africa and regions similar. The medicine 
is a disguised intoxicant , similar to the 
American Pain Killer. If this patent medi¬ 
cine is not a commercial success the whiskey 
will be used in some other pharmaceuticals, 
including elixir lacto peptine , which is al¬ 
ready on the market (Rec. p. 22); 

and that in another official report the said Consul 
advised the appellants that u Large liquor dealers 
state, as has already been reported, that industrial 
use of American whiskey is impracticable” (Rec. 
p. 24). 

The answer further alleged that the appellants 
fully and carefully examined and considered all 
the evidence submitted by the appellee, together with 
said reports of the United States Consul, and that 
thereupon the appellants were satisfied and found 
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that upon all the evidence there was not sufficient 
evidence to show the nonbeverage use of the 750 
barrels sought to be exported, but that the evidence 
showed only a nonbeverage use and demand for 100 
barrels, and no more, whereupon the appellants ap¬ 
proved the permit for the exportation of 100 barrels 
and disapproved the application for the remaining 
650 barrels (Rec. pp. 22-23). 

The answer further alleged that the evidence be¬ 
fore the appellants tended to show and did show, 
and that the appellants found as a fact upon all the 
evidence before them, that the use of the whiskey 
by said John Morgan Richards & Sons (Ltd.), was 
purely experimental in nature and wholly problem¬ 
atical, and that there was no demand or market for 
said whiskey for nonbeverage purposes, nor any 
existing need or demand for the same, except to 
the extent of the 100 barrels approved for exporta¬ 
tion. (Rec. p. 24.) 

To the answer was annexed, as exhibits, among 
other documents, the two official reports of the 
United States Consul at London, above referred to 
(Rec. pp. 26-28) ; the request of the appellee for a 
new permit for the exportation of 100 barrels, in 
lieu of the permit for that amount theretofore is¬ 
sued to the appellee (Rec. p. 26) ; and the second ap¬ 
plication of the appellee for said 100 barrels (Rec. 
pp. 27-28). 

The appellee filed a motion to strike the answer, 
upon the ground that the answer was insufficient in 
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law and did not set forth facts constituting a de¬ 
fense to the bill. (Rec. pp. 28-29.) 

The Court below, on June 3, 1925, granted the 
motion to strike, with leave to the defendants—ap¬ 
pellants—to amend, and the appellants having 
elected not to amend and to stand upon the answer 
as filed, the Court entered a final decree, ordering 
and directing the appellants to issue to the appellee 
a permit to export 750 full barrels of whiskey to 
said John Morgan Richards & Sons (Ltd.). (Rec. 
p. 29.) 

From this decree the appellants appealed to this 
Honorable Court, and assigned error as hereinafter 
set forth. (Rec. p. 30.) 

ASSIGNMENT OF ERROR 

1. That the court erred in entering herein the 
final decree granting the plaintiff-appellee the 
relief prayed in the bill of complaint. 

2. That the court erred in not dismissing the bill 
of complaint. 

3. That the court erred in holding that the plain¬ 
tiff-appellee had made a sufficient showing before 
defendants-appellants that the whiskey referred to 
in the bill of complaint and for the export of which 
a permit was desired, was to be used for nonbever¬ 
age purposes. 

4. That the court erred in not holding that the 
plaintiff-appellee had failed to file with the defend¬ 
ants-appellants sufficient sworn evidence, as re¬ 
quired by section 1603 of Regulation 60 of the 
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Bureau of Internal Revenue, showing the intended 
nonbeverage use of the whiskey mentioned in the 
bill of complaint. 

5. That the court erred in not holding that upon 
all of the evidence before the defendants-appellants 
they were warranted in the exercise of their dis¬ 
cretion in refusing the permit prayed in the bill of 
complaint (Rec. p. 30). 

ARRANGEMENT OF ARGUMENT 

In arguing the issues raised upon this appeal, the 
argument on behalf of the appellants will be pre¬ 
sented under the following seven points: 

First. The law requires the Commissioner, before 
issuing a permit to export intoxicating liquor, to 
ascertain and determine that all liquor proposed to 
be exported is to be used in the foreign country to 
which exported solely for nonbeverage purposes. 

Second. The burden is upon the applicant for a 
liquor export permit to prove that the liquor to be 
exported will be used for nonbeverage purposes, 
and to show its specific nonbeverage use and the 
present demand therefor in the foreign country. 

Third. The evidence offered by the appellee falls 
short of showing the specific nonbeverage use, or 
the demand for the quantity of liquor sought to be 
exported. 

Fourth. In the determination of the question 
whether liquor sought to be exported is to be used 
for nonbeverage purposes, the Commissioner is 
invested with a sound judicial discretion. 
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Fifth. In the exercise of the review power con¬ 
ferred upon Courts of Equity by the National Pro¬ 
hibition Act, the Court will not disturb the findings 
of the Commissioner in the refusal of permits, 
where the Commissioner had substantial evidence 
before him as a basis of his action. 

Sixth. The Commissioner, in refusing the ap¬ 
plication of the appellee for a permit for the ex¬ 
portation of 650 barrels of whiskey, had before 
him substantial evidence warranting such action, 
and that action should not be disturbed. 

Seventh. The answer in this case sets forth suf¬ 
ficient facts, which, if true, constitute a defense to 
the bill, and the granting of the motion to strike 
and the entering of the decree in this cause was 
reversible error. 

ARGUMENT 

First Point 

The law requires the Commissioner, before issuing a 
permit to export intoxicating liquor, to ascertain 
and determine that all liquor proposed to be ex¬ 
ported is to be used in the foreign country to which 
exported solely for nonbeverage purposes 

The Eighteenth Amendment to the Constitution 
of the United States provides, inter alia, that the 
exportation of intoxicating liquor from the United 
States for beverage purposes is prohibited. Sec¬ 
tion 3 of Title II of the National Prohibition 
Act provides that “ no person shall * '* * ex¬ 
port * * * any intoxicating liquor, except as 
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authorized in this Act, and all the provisions of 
this Act shall be liberally construed to the end that 
the use of intoxicating liquor as a beverage may be 
prevented.” Said Section 3 also provides, among 
other things, that “ liquor for nonbeverage pur¬ 
poses * * * may be * * * exported * * *, 
but only as herein provided, and the Commis¬ 
sioner may, upon application, issue permits there¬ 
for; * * * ” 

From a reading of these provisions of law, it is 
clear that the same prohibition against the expor¬ 
tation of liquor for beverage purposes obtains as 
in the case of the statutory prohibitions against the 
traffic in liquor within this country; and the same 
requirements for obtaining permits for the expor¬ 
tation of liquor for nonbeverage purposes obtains 
as in the case of the use of liquor within the coun¬ 
try for nonbeverage purposes. It is also clear that 
no liquor for beverage purposes lawfully may be 
exported, and that liquor can only be exported for 
nonbeverage purposes as provided in the Act. 

See Grogan v. Walker & Sons, 259 U. S. 80-89, 
where the Court said, inter alia: 

The Eighteenth Amendment meant a 
great revolution in the policy of this coun¬ 
try, and presumably and obviously meant to 
upset a good many things on as well as off 
the Statute book. It did not confine itself 
in any meticulous way to the use of intoxi¬ 
cants in this country . It forbade export for 
beverage purposes elsewhere. True this dis- 
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couraged production here, but that was for¬ 
bidden already, and the provision applied 
to liquors already lawfully made. 

Moreover, Section 6 of said Title II, provides, 
among other things, that— 

Every permit shall be in writing, dated 
when issued, and signed by the Commis¬ 
sioner or his authorized agent. It shall give 
the name and address of the person to whom 
it is issued and shall designate and limit the 
acts that are permitted and the time when 
and the place where such acts may be per¬ 
formed. No permit shall be issued until a 
verified, written application shall have been 
made therefor, setting forth the qualifica¬ 
tion of the applicant and the purpose for 
which the liquor is to be used . 

The Commissioner may prescribe the 
form of all permits and applications and 
the facts to be set forth therein. Before any 
permit is granted, the Commissioner may 
require a bond in such form and amount as 
he may prescribe to insure compliance with 
the terms of the permit and the provisions 
of this title. In the event of the refusal by 
the Commissioner of any application for a 
permit, the applicant may have a review of 
his decision before a Court of Equity in the 
manner provided in Section 5 hereof. 

It, therefore, is clear that, in view of the prohibi¬ 
tion in the law against the exportation of liquor 
for beverage purposes, and in view of the provi¬ 
sions of the Statute that liquor may be exported 
for nonbeverage purposes only as provided in the 
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Act; that is, by permit issued by the Commissioner, 
“designating and limiting the acts that are per¬ 
mitted,’’ and issued on an application, “setting 
forth * * * the purpose for which the liquor 

is to be used,” the Congress has by the National 
Prohibition Act committed to the Commissioner 
the duty of ascertaining and determining, in each 
instance, whether a proposed exportation of whis¬ 
key is to be used for nonbeverage purposes. It 
is also clear that until he does so determine, he 
may not lawfully issue such an export permit, nor 
may any person lawfully export any liquor what¬ 
ever. In making this determination the duty is 
imposed by law upon the Commissioner to inquire 
into the proposed use of the liquor in the foreign 
country and to satisfy himself reasonably that all 
liquor proposed to be exported will be used for 
only nonbeverage purposes, and until he makes 
such a determination there can be no compliance 
with the Constitution and the law forbidding the 
exportation for beverage purposes. 

Second Point 

The burden is upon the applicant for a liquor export 
permit to prove that the liquor to be exported will 
be used for nonbeverage purposes, and to show its 
specific nonbeverage use and the present demand 
therefor in the foreign country 

Pursuant to the authority and power conferred 
by the National Prohibition Act upon the Com¬ 
missioner of Internal Revenue to make regulations 
“for carrying out the provisions of this Act” 


(Sect. 1, Par. 7, Title II, National Prohibition 
Act), the Commissioner, with the approval of the 
Secretary of the Treasury, has enacted and pro¬ 
mulgated Regulations, known as “Regulations 60, 
Relative to Intoxicating Liquor.” Section 1603 
of said Regulations reads as follows: 

Sec. 1603. The burden of proving the non- 
beverage purpose of a proposed shipment of 
liquor for exportation is upon the person or 
persons applying for authority to make such 
exportation. In order to sustain this bur¬ 
den sworn evidence must be submitted to or 
obtained by the exporter to be filed with the 
director or Prohibition Commissioner with 
his application, Form 1410, for a permit to 
purchase, and, after its return must be pre¬ 
served in his files, at the address stated in 
his basic permit, for a period of not less than 
two years after the application is acted upon. 
In order that a permit allowing the expor¬ 
tation may be granted, such evidence must 
show dearly and definitely the purpose or 
purposes for which the liquor proposed to 
be exported is to be used, together with the 
specific nonbeverage need or demand on 
which such purposes are based . The evi¬ 
dence should also show whether former ex¬ 
portations, made since January 17, 1920, 
have been received by the proposed con¬ 
signee, and, if there have been such exporta¬ 
tions, it should show in detail what dispo¬ 
sition has been made of all such previously 
exported liquors. The evidence submitted 


should he full, definite, and convincing , so 
that the application may be passed upon in 
the light of an intelligent understanding of 
what is proposed as to the uses to be made 
of the liquor exported. In addition to such 
proof of purpose, the evidence obtained by 
the exporter shall include sworn evidence 
showing the nature of the business of the 
foreign consignee and purchaser, his right 
to import into the foreign country, the order 
or orders for the liquor, price quotations, 
terms, acceptances, correspondence, con¬ 
tracts, and all other commercial records; 
such evidence shall, in all cases, include the 
affidavit of the consignee and purchaser as 
to the purpose for which the liquor is to be 
used, the specific need or demand therefor 
in the foreign country, and the specific use 
or uses to which it is to be put, in addition 
to other evidence necessary for the purpose 
of showing the nonbeverage purpose of the 
exportation. 

In accordance with the requirements of this 
regulation, an applicant for an export permit has 
the burden of proving to the Commissioner that 
the proposed shipment is for nonbeverage pur¬ 
poses; and in order to sustain this burden the pro¬ 
posed exporter must submit sworn evidence show¬ 
ing clearly and definitely the purpose for which the 
liquor proposed to be exported is to be used, “ to¬ 
gether with the specific nonbeverage need or de¬ 
mand on which such purposes are based” He 
must also submit to the Commissioner sworn evi- 
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deuce showing the nature of the business of the 
foreign consignee and his contract of purchase, and 
the affidavit of the said foreign consignee showing 
the specific need or demand for the liquor for the 
alleged nonbeverage purpose, as well as the specific 
use or uses to which it is to be put, and any other 
evidence necessary to establish the nonbeverage 
use. 

The purpose of this regulation is apparent. It 
is to assist the Commissioner in carrying out the 
purpose of the Act, and in determining, as he is 
commanded by law to do, that all liquor sought to 
be exported will be used for nonbeverage purposes 
only, and not for beverage purposes, which the Con¬ 
stitution and the Statute forbid. The Regulation 
places upon the applicant the burden of bringing 
himself within the law by showing by sworn evi¬ 
dence that the liquor will be used only for nonbev¬ 
erage purposes; which showing he must make by 
adducing sworn evidence as to its specific nonbev- 
erage use, and the specific need or demand for 
such use. 

Section 1605 of said Regulations 60 requires, 
among other things, that the applicant shall trans¬ 
mit to the Commissioner, with his application for 
an export permit, the evidence required by said 
Section 1603. Section 1605 further provides that 

“ The Prohibition Commissioner will consider all 

« 

the evidence, and will not approve the application 
unless he is satisfied that the liquor is to be lawf ully 
exported for nonbeverage purposes ” 


Third Point 


The evidence offered by the appellee falls short of 

showing the specific nonbeverage use or the demand 

for the quantity of liquor sought to be exported 

The material evidence adduced by the appellee 
in support of his application to export 750 barrels 
of whiskey to John Morgan Richards & Sons 
(Ltd.), of London, England, is as follows: 

(1) An affidavit of the Managing Director of 
said John Morgan Richards & Sons (Ltd.) that 
said firm were wholesale distributing and manu¬ 
facturing chemists; and that said firm “ require 
for business purposes supplies of whiskey which 
are solely for sale for nonbeverage purposes.” This 
affidavit further states “ I declare that whiskey 
ordered by my Company for shipment to this mar¬ 
ket will be used by us in the factory for pharma¬ 
ceutical manufacturing purposes, and in the event 
of the whiskey not being so utilized, it will only be 
sold for pharmaceutical manufacturing and non¬ 
beverage purposes exclusively. (Rec. p. 11.) 

(2) A copy of a letter, not under oath, from said 
proposed foreign consignee declaring that the whis¬ 
key would be sold or used for manufacturing and 
other nonbeverage purposes . (Rec. p. 12.) 

(3) Two letters from the President of the ap¬ 
pellee, not under oath, consisting of argument, mat¬ 
ters of opinion and hearsay. (Rec. pp. 8 & 12.) 

It is submitted that this evidence falls very far 
short of the requirements of said Section 1603 of 
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Regulations 60. As we have observed before, this 
Regulation requires sivorn evidence . The only 
sworn evidence submitted by the appellee is the af¬ 
fidavit of the Managing Director of John Morgan 
Richards & Sons (Ltd.), the proposed foreign con¬ 
signee. The only material facts set forth in this 
affidavit are, for the most part, mere conclusions, 
to the effect that the firm require whiskey for sale 
for nonbeverage purposes, and that the whiskey or¬ 
dered will be used for pharmaceutical manufactur¬ 
ing purposes, or if not so used, will be sold for such 
use 44 and nonbeverage purposes exclusively. ’ ’ (Rec. 
p. 11.) How much whiskey is needed for such pur¬ 
poses! Not a word as to the quantity is contained 
in the only piece of sworn evidence submitted. 
What are the specific nonbeverage uses to which this 
whiskey is to be put, and what is the specific need 
or demand therefor ? Is this the kind of evidence 
which, in order to sustain the burden of proving 
the nonbeverage use, the regulation requires of an 
applicant 4 4 So that the application may be passed 
upon in the light of an intelligent understanding , 
of what is proposed as to the uses to be made of the 
liquor exported ” (sec. 1603, Reg. 60) ? 

It is respectfully submitted that the evidence sub¬ 
mitted by the appellee in support of his said appli¬ 
cation is not a compliance with the requirements of 
Regulations 60, Section 1603; that it is little more 
than a conclusion of the affiant or a promise on 
his part, utterly devoid of such facts and proof as 
would be required in any Court of law, and amount- 
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ing to no more than a showing of a problematical, 
uncertain, undetermined use, with the need or de¬ 
mand therefore, equally uncertain and the quantity 
of whiskey necessary to supply that need not estab¬ 
lished. 

It is confidently asserted by the appellants that 
the showing made by the appellee is so meagre, so 
problematical and so far failing in the compliance 
with the requirements of the Regulations, that the 
appellants would have been entirely justified in law 
in refusing and denying the application of the ap¬ 
pellee in toto. Instead of so doing, the appellants, 
upon all of the evidence, allowed the exportation of 
100 barrels upon the belief and finding that such 
amount would fairly and reasonably meet such 
problematical and unascertained demand. It is 
respectfully submitted that in so doing, and in re¬ 
jecting the application for the remaining 650 bar¬ 
rels applied for, the appellants were extremely lib¬ 
eral with the appellee, and went as far as they were 
legally justified upon the evidence before them con¬ 
cerning the application in question. 

Fourth Point 

In the determination of the question whether liquor 
sought to he exported is to be used for nonbeverage 
purposes the Commissioner is invested with a sound 
judicial discretion 

As has been heretofore pointed out, the Commis¬ 
sioner is charged by law with the duty of ascer¬ 
taining and determining, in each instance, that all 
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liquor proposed to be exported will be used for 
nonbeverage purposes only, and that until he has 
made such determination he may not lawfully issue 
a permit to export any liquor. In the exercise of 
this power and in the performance of this duty, 
the Commissioner is clothed with a quasi-judicial 
function and is given certain discretionary powers. 
Of course, he must exercise this discretion soundly 
and reasonably, and upon facts; he can not, of 
course, exercise it arbitrarily or unreasonably or 
without facts as a basis. But so long as he acts 
reasonably and bases his action upon facts, he has, 
and in the nature of things must have, a large dis¬ 
cretion. 

As the Congress can not prescribe specific rules 
covering the ascertainment of certain facts upon 
which the legislative will operates, it is necessary 
to leave to administrative officials discretion in the 
ascertainment of such facts and the enforcement 
of personal rights with respect thereto. 

See U. S. ex. rel. Int. Contracting Co. v. 

Lamont, 155 U. S. 303. 

U. S. ex rel. Dunlap v. Black, 128 U. S. 40. 

Decatur v. Paulding, 14 Pet. 497. 

It was, of course, impossible for the Congress to 
issue details for ascertaining the fact that a pro¬ 
posed exportation of liquor was for nonbeverage 
purposes, and it wisely left to the Commissioner the 
duty and function of ascertaining that fact and in- 
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vested him with a discretionary power to be exer¬ 
cised judicially, but, of course, reasonably. 

It is well settled that the Commissioner has a 
discretionary power conferred upon him by Statute 
in ascertaining the qualifications of applicants for 
permits under the National Prohibition Act, the 
requirements and needs of such applicants, and de¬ 
termining whether such permits shall be granted. 

In the case of Ma-King Products Co. v. Blair et 
al. (C. C. A. 3rd Cir.), 3 Fed. 2nd 936, where a bill 
was filed to review the alleged arbitrarv action of 
the defendants in refusing the plaintiff’s applica¬ 
tion for a denaturing permit, the Circuit Court of 
Appeals, speaking through Mr. Justice Buffington, 
said, inter alia: 

but the appellants raise the further ques¬ 
tion tliat the Commissioner has no discre¬ 
tionary power, but his duty is mandatory 
to issue a permit. The controlling statutory 
law is plain. A brief reference to the per¬ 
tinent parts shows the groundlessness of such 
contention. Section 6, Title II, of the Na¬ 
tional Prohibition Act * * * provides: 

“No one shall manufacture, sell, purchase, 
transport, or prescribe any liquor without 
first obtaining a permit from the Commis¬ 
sioner so to do,” 
and 

“ In the event of the refusal by the Com¬ 
missioner of any application for a permit, 
the applicant may have a review of his de- 
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cision before a Court of Equity in the man¬ 
ner provided in Section 5 hereof.” 

That section provides: 

“ The manufacturer may by appropriate 
proceeding in a Court of Equity have the 
action of the Commissioner reviewed, and 
the Court may affirm, modify, or reverse the 
finding of the Commissioner as the facts and 
law of the case may warrant.” 

The last phrase, “as the facts and law of 
the case may warrant,” shows that Congress 
meant the Commissioner ivas to have, not 
the mere mandatory clerical duty of signing 
a permit, but the discretionary and responsi¬ 
ble one of considering facts and latv before 
he determined whether he would permit 
manufacture. If issue of the permit were 
mandatory on the Commissioner, why give 
the Court jurisdiction to “affirm, modify, or 
reverse the finding of the Commissioner as 
the facts and law of the case may warrant”? 

, That the Court was empowered to review 
the “ findings of the Commissioner,” and 
was given power to affirm, modify, or reverse 
such findings, shows that what the Commis¬ 
sioner was to do was not the perfunctory 
signing of a formal permit, but the respon¬ 
sible duty of determining whether this high 
permissive privilege and permit should be 
issued to an applicant. 

So also in the case of Schnitzler v. T ellowley, 290 
Fed. 849, where a bill in equity was filed to review 
and enjoin the enforcement of an order of the 
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Commissioner made upon a finding of guilty on a 
revocation hearing, the Prohibition Commissioner, 
instead of revoking the entire permit, having 
ordered that the privilege of withdrawing whiskey 
and wine should be revoked and that the amount of 
alcohol which the plaintiff might thereafter with¬ 
draw under his permit should be reduced to 25 
gallons per quarter, which action the plaintiff con¬ 
tended was an abuse of authority, Mr. Justice 
Campbell, among other things, said: 

The third objection raised by the plaintiff 
is that no discretion could lawfully be vested 
in the defendants to deny or refuse a per¬ 
mit. This objection strikes at the root of 
the matter, because the law itself, as it must 
have done to make it workable , grants to the 
Commissioner the right to exercise what 
might be termed judicial discretion, subject 
to review by the Courts . * * * 

In most jurisdictions the doctrine was 
well settled that the Court or board changed 
with the duty of issuing licenses was in¬ 
vested with a sound judicial discretion, to 
be exercised in view of all the facts and cir¬ 
cumstances of each particular case, as to the 
granting or refusing of the license applied 
for, * * * 

There is no difference in effect between 
the license formerly issued and the permit 
to be granted by the Commissioner. To say 
that the law did not contemplate the exeriese 
or any discretion by the Commissioner is to 
disregard its very language, as we have be - 
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fore quoted the same, and to sa/y that the ex¬ 
ercise of discretion therein granted to the 
Commissioner can not he sustained as a 
proper exercise of the police power granted 
to the Congress by the Amendment is to 
render impossible of enforcement the 
Amendment itself . If anybody in the retail 
drug' business, who applies without regard 
to the volume of business they had been 
transacting, or the apparent necessities of 
the location of their business, is to have the 
right of unlimited withdrawals of liquor, 
there could not be even a reasonable effort 
made to enforce the law. 

The discretion gramted can not be an 
arbitrary discretion, but must be a judicial 
discretion, to be exercised in conformity to 
regulations promulgated by the proper 
authority and subject to judicial review. 

This same principle was laid down by the Court 
in the case of Ginsberg v. Yellowley, 290 Fed. 262, 
where a bill was filed to review the action of the 
Commissioner in refusing a permit applied for by 
the plaintiff, to purchase intoxicating liquors, al¬ 
leging that the Commissioner had no discretion 
but was required to issue the permit on the evidence 
submitted with his application. In this ease the 
Court, in discussing this contention, among other 
things, said: 

This does not seem logical, when you con¬ 
sider that under Section 6 of the law it is 
provided that the action of the Commis¬ 
sioner in refusing the permit, may be re- 
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viewed before a Court of Equity, in the man¬ 
ner prescribed in Section 5 of the law. 

If the Commissioner had no discretion, 
there would be nothing to review, because, 
if he was bound to issue the permit on the 
filing of an application which in form con¬ 
formed to the regulations, and the bond was 
given, the duty to issue the permit would 
be mandatory, and a mandatory order would 
issue to compel the performance of that 
duty. The fact that the law prescribes that 
that the action of the Commissioner may be 
reviewed shows that it was contemplated 
that something should be done by the Com¬ 
missioner more than merely accepting or re¬ 
fusing an application, based on whether or 
not it in form conformed to the regulation. 

See also United States v. Anti-Kamnia 
Company, 231 U. S. 654, 666. 

Fifth Point 

In the exercise of the review power conferred upon 
Courts of Equity by the National Prohibition Act 
the Court will not disturb the findings of the Com¬ 
missioner in the refusal of permits where the Com¬ 
missioner had substantial evidence before him as a 

basis of his action 

Section 6 of Title II of the National Prohibition 
Act, provides, among other things: 

In the event of the refusal of the Com¬ 
missioner of any application for a permit, 
the applicant may have a review of his de¬ 
cision before a court of equity in the man¬ 
ner provided in Section 5 hereof. 
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Referring to said Section 5, we find the follow¬ 
ing provision: 

The manufacturer may by appropriate 
proceedings in a court of equity have the 
action of the Commissioner reviewed, and 
the court may affirm, modify, or reverse the 
findings of the Commissioner as the facts 
and law of the case may warrant * * *. 

It would seem to be clear that the purpose of 
this statutory provision was to confer upon Courts 
of Equity the power to review the action of the 
Commissioner, in order to prevent arbitrary ac¬ 
tion on his part, or an abuse of his discretionary 
powers in issuing permits. Certainly Congress did 
not contemplate that the Courts would be burdened 
with the administrative function of determining 
in a given case whether an applicant was entitled 
to a permit. That function was conferred upon 
the Commissioner. But recognizing that the Com¬ 
missioner might abuse his discretion, the Congress 
wisely clothed the Courts of Equity with power 
to prevent such action through a review of the 
Commissioner’s action, whereupon the Court should 
“affirm, modify, or reverse the findings of the Com¬ 
missioner.” 

In exercising this power of review, it is submit¬ 
ted that the Courts are governed by the settled rules 
applicable to review of findings of executive offi- 
ers, vested by law with discretionary powers, 
namelv, that where such executive officers act 

v 7 

within their jurisdiction, upon substantial facts. 
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their findings will not be disturbed by the Courts 
where there is substantial evidence to support such 
findings. In other words, the Court of Equity will 
not weigh the evidence and decide between the ap¬ 
plicant and the Commissioner, or assume to exer¬ 
cise functions vested by law in administrative offi¬ 
cers, but will review such officers’ action, and either 
affirm, modify, or reverse his findings upon deter¬ 
mining whether such findings were warranted by 
substantial evidence. 

It is well settled that where Congress has commit¬ 
ted to executive officers certain duties requiring the 
exercise of judgment and discretion, their action 
thereon will not be disturbed by the Courts, unless 
such officers have exceeded their authority, or un¬ 
less the Court finds that there was a want of sub¬ 
stantial evidence to warrant such action. The mere 
fact that the officer gave too much weight to some 
facts, or too little to others, has not ordinarily led 
the Courts to upset such officers’ findings. The con¬ 
sequences of a contrary rule would make such exec¬ 
utive officers, who are generally experts and experi¬ 
enced in their particular field of duty, mere instru¬ 
ments for taking testimony to be submitted to the 
Courts for action, and would flood the Courts with 
appeals of this kind to review decisions of officials 
in every individual case. It is submitted that such 
decisions of executive officers are to be disturbed 
and set aside only when palpably erroneous or when 
had without authority. 
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The present tendency of the Courts seems to be 
more and more to limit the scope of judicial review 
of administrative action, and in general to limit 
such review, even where, as here, a review power is 
expressly conferred upon the Courts by Statute, to 
cases where— 

(1) the administrative official has acted be¬ 
yond the sphere of his jurisdiction; 

(2) where the administrative officer has 
acted without substantial evidence; and 

(3) where his decision is clearly erroneous 
or palpably incorrect. 

In cases of appeals to the Court from decisions 
of the Interstate Commerce Commission regulat¬ 
ing rates, where the Statute has conferred upon the 
Courts the power to suspend or set aside such deci¬ 
sions, it is well settled that the Court will follow 
the findings of fact made by the Commission, if 
there is substantial evidence and the Commission 
was not palpably unreasonable in reaching its de¬ 
cision upon the facts. 

In the case of Seaboard Air Line Railway Co. et 
al. v. United States et al., 254 U. S. 57-62, the 
Supreme Court, in considering a petition to enjoin 
the Interstate Commerce Commission from issuing 
a certain order relative to switching changes, said 
inter alia: 

Moreover the determination of questions 
of fact is by law imposed upon the Commis¬ 
sion, a body created by statute for the con¬ 
sideration of this and like matters. The 


30 


findings of fact, by the Commission upon 
such questions can be disturbed by judicial 
decree only in cases where their action is 
arbitrary or transcends the legitimate 
bounds of their authority. 

See also I lie case of United States v. L. and N. 
R. R. Co., 235 U. S. 314^320, where the Court, in 
reviewing certain orders of the Interstate Com¬ 
merce Commission, inter alia, said: 

In view of the doctrine announced in 
Inter si ate Com. Com. v. 7. C. R. R., 215 
U. S. 452; hit erst ate Com. Com. v. Dela¬ 
ware, L. and 1 V. R. R. Co., 220 IL S. 235; 
Interstate Com. Com. v. Louisville and Nash¬ 
ville R. R., 227 IL S. 88, it plainly results 
that the Court below, in substituting its 
judgment as to the existence of preference 
for that of the Commission on the ground 
that where there was no dispute as to the 
facts it had a right to do so, obviously exert¬ 
ed an authority not conferred upon it by the 
statute. It is not disputable that from the 
beginning, the very purpose for which the 
Commission was created was to bring into 
existence a body which from its peculiar 
character would be most fitted to primarily 
decide whether from facts, disputed or un¬ 
disputed, in a given case preference or dis¬ 
crimination existed. * * * It can not be 

otherwise since if the view of the statute 
upheld below be sustained, the Commission 
would become but a mere instrument for the 
purpose of taking testimony to be submitted 
to the Courts for their ultimate action. 
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See also the case of Interstate Com. Com. v. L. 
and N. R. R. Co. 227 U. S. 88-100, where the Court, 
in reviewing the action of the Interstate Commerce 
Commission, among other things, said: 

The order of the Commission, restoring a 
local rate that had been in force for many 
years, and making a conesponding reduc¬ 
tion in the through rate, was not arbitrary 
but sustained by substantial, though con¬ 
flicting evidence. The Courts can not settle 
the conflict nor put their judgment against 
that of the rate making body, * * *. 

Upon this point see also the following cases: 

Interstate Com. Com. v. I. C. R. R. Co., 
215 U. S. 452-470. 

Manufacturers Ry. Co. et al. v. U. S. et al., 
246 U. S. 457-482. 

Pennsylvania Co. v. U. S., 236 U. S. 351- 
361. 

Village of Hubbard v. U. S. et al., 278 Fed. 
754-758. 

Davis et al. v. Prairie Pipe Line Co. (C. 
C. A. 8th Cir.) 298 Fed. 393-396. 

The same principle obtains in cases of review 
by the Court of decisions of the Land Office or of 
the Secretary of the Interior, as was observed by 
the Court in Johnson v. Drew, 171 U. S. 93-99, 
where the Court said: 

* * * if there is any one thing respect- * 

ing the administration of the public lands 
which must be considered as settled by 
repeated adjudications of this Court, it is 
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that the decisions of the land department 
upon mere questions of fact is, in the absence 
of fraud or deceit, conclusive, and such 
questions can not thereafter be relitigated 
in the Courts. 

See also Cameron ct al, v. U. S., 252 U. S. 
450. 

Smelting Co. v. Kemp, 104 U. S. 636. 

Gardner v. Bonestell, 180 U. S. 362. 

Marquez v. Frisbie, 101 U. S. 473. 

In the latter case the Court observed: 

It is idle at this day to suppose that the 
expensive machinery of a court of equity is 
to be put in operation for the purpose of 
reviewing and reversing the judgment of the 
tribunals to whom that question is by law 
intrusted, on such loose, untraversable alle¬ 
gations of fraud in general. 

9 

So in the case of the admission or exclusion of 
aliens the findings of administrative officers will 
not be set aside where there has been a fair hearing 
and no error of law has been committed. 

See White field v. Ranges, 222 Fed. 745- 
751. 


The same rule obtains in cases of findings by the 
Postmaster General where the rule is settled that 
his findings on matters of fact within his jurisdic¬ 
tion will not be set aside where there has been a 
fair hearing and no error of law has occurred. 

See Public Clearing Rouse v. Coyne, 194 

U. S. 497. 

Bates ct Guild Co. v. Payne, 394 IT. S. 106. 
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In cases involving the findings of fact made by 
Customs Officials, though the disposition of prop¬ 
erty belonging to American citizens may be in¬ 
volved the tendency of the Courts is not to disturb 
such findings where the officials have not exceeded 
their jurisdiction. 

See Hilton et al. v. Merritt, 110 U. S. 97. 

Bartlett v. Kane, 16 How. 263. 

This Honorable Court enunciated this principle 
in the case of Commercial Solvents Corporation v. 
Mellon, 277 Fed. 548, which was a suit for injunc¬ 
tion against the Secretary of the Treasury to re¬ 
strain the execution of an order of the Secretary 
under the Dye and Chemical Control Act, of May 
27,1921, adjudging that fusel oil was not to be con¬ 
sidered as a synthetic organic chemical within the 
meaning of the Act and that permits for its release 
from Customs were not required. In this case the 
plaintiff alleged that fusel oil was a synthetic or¬ 
ganic chemical and that its entry into the United 
States was prohibited by the Act and that the order 
of the Secretary was unlawful. In sustaining the 
decree of the Court below, dismissing the bill of 
complaint, this Honorable Court, speaking through 
Mr. Justice Smyth, observed, inter alia: 

If it could be said that the action of the 
Secretary was beyond his jurisdiction, cases 
cited by the corporation would be in point; 
but it can not be. Clearly, as was ruled in 
Hall v. Payne, supra, the Secretary of the 
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Treasury could not administer or apply 
the Act without construing it, and its con¬ 
struction involved the exercise of judgment 
and discretion which may not be disturbed 
by the Courts. The question to be decided 
was one of fact, involving the application of 
technical knowledge. There was evidence 
on both sides sufficient to sustain a decision 
either for or against the contention of the 
corporation. This is admitted in effect by 
the latter, for it says that his action was not 
arbitrary or capricious. The Secretary was 
acting, therefore, within his jurisdiction, and 
the Courts will not revise his decision. 

The principle above discussed has been directly 
applied in several recent cases where the action of 
the Commissioner of Internal Revenue, in denying 
applications for permits or in revoking permits 
under the National Prohibition Act, has been 
brought in review by Equity actions instituted 
under Sections 5, 6, and 9 of Title II of the National 
Prohibition Act. 

In the case of Schnitzler v. Yellowley, 290 Fed. 
849, which was an action in equity to review the 
Commissioner’s action in revoking the pi a intiff’s 
permit, it appeared that the Commissioner, hav¬ 
ing found the plaintiff guilty of the charges set 
forth in the citation, acting under a regulation 
then in force, revoked the permit in part by with¬ 
drawing the privilege to purchase and sell whiskey 
and wine, and by reducing the amount of alcohol 
that the plaintiff might purchase to thirty-five gal- 
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Ions per quarter. The plaintiff contended that this 
action was unreasonable, arbitrary, and unlawful. 
In dismissing the plaintiff’s bill of complaint, Mr. 
Justice Campbell said, among other things: 

We thus see that the law provided for 
permits limiting the acts permitted, and the 
time when and the place where such acts 
might be performed, and it also provided 
that the Commissioner, for cause therein 
provided, might revoke the permit. There¬ 
fore the complaint of the plaintiff that the 
regulations promulgated by the Commis¬ 
sioner were not in accord with the stat¬ 
ute, but in excess of the power given, seems 
to be directed only to the fact that the Com¬ 
missioner, instead of entirely revoking 
plaintiff’s permit, revoked it as to whiskey 
and wine and limited it as to alcohol. 

This complaint seems to be unreasonable, 
because by the statute the Commissioner had 
the right, on granting the permit, to limit 
the acts of the permittee, and for cause to 
revoke the permit, and therefore the greater 
would include the lesser, and, instead of re¬ 
voking, he could, if he saw fit, limit the acts 
allowed under the permit. 

See also the case of the Shreveport Drug Co. v. 
Jackson, 2 Fed. 2nd 65, where a bill was filed to 
review the action of the Prohibition Director in 
revoking the plaintiff’s permit. After referring 
to the provisions of the Statute as to the power 
to revoke such proceedings and as to the power 
of review conferred upon the Court of Equity by 
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the National Prohibition Act, Mr. Justice Dawkins 
said: 

The apparent purpose of the law was to 
j^rovide a convenient mode of enforcing pro¬ 
hibition by entrusting it to the Commissioner 
of Internal Revenue. At the same time it 
was thought wise to provide against arbi¬ 
trary action of that Department by granting 
to the persons whose permits were so re¬ 
voked a right of review by the courts under 
their equity jurisdiction. The very lan¬ 
guage of this provision indicates a desire on 
the part of the lawmaker to allow the very 
widest latitude in such investigations, to the 
end that justice may be done. No more ap¬ 
propriate forum could have been selected 
for that purpose than the equity side of the 
courts, with the broad powers which such a 
proceeding affords. However, I do not be¬ 
lieve that it teas the intention to impose 
upon the courts the duty of deciding these 
questions and administering the law, ex¬ 
cept where there appears a clear abuse of 
the powers of the Commissioner or his 
agents . * * * 

If it had been intended that the question 
should be decided primarily by the Court, 
it seems that the law would have required 
that the proceeding to revoke be brought 
there where all the processes and machinery 
of the courts could be utilized to that end. 
This it did not do, but granted merely to the 
permittee the right to have the ruling of the 
Commissioner reviewed under the equity 
powers of the courts. 
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In these circumstances, I believe the 
reasonable intendment was that the court 
should take the record as made up by the 
Commissioner, and, if there appears therein 
a showing of arbitrary action on his part in 
the matter of permitting a proper defense, 
or if the permittee, through no fault or 
laches of his own, failed to present his full 
case, a court of equity may afford whatever 
relief may be required. * * * In this 

way the duty of administering the law is 
placed primarily where Congress intended 
it, and at the same time the aggrieved party 
is fully protected against erroneous or 
arbitrary ridings. 

In the case of Yonkers Brewery, Inc. v. Blair, 
aq; ux Sui^xs ‘puujj aaipnp Mpj Aq pappap p 
United States District Court for the Southern 
District of New York, on June 16,1925, which case 
has not yet been reported, the Court had before it 
a bill to review the decision of the Prohibition De¬ 
partment in revoking the complainant’s brewery 
permit. In sustaining the action of the Depart¬ 
ment in thus revoking the complainant’s permit 
and refusing to grant a new permit, Mr. Justice 
Hand observed: 

The hearing before the Department where 
witnesses testified orally and the credibility 
could best be judged, has resulted in findings 
which should not be disturbed where sub¬ 
stantial evidence was offered to justify the 
conclusion of fact. 
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A copy of the above-mentioned opinion of Mr. 
Justice Hand is appended hereto for the informa¬ 
tion of the Court. 

See also the following cases: 

Ginsberg v. Yellotrley, 290 Fed. 262. 

Millstone v. Yellowley, 290 Fed. 855. 

Ma-King Products Co. v. Blair, supra. 

It is respectfully submitted that, in accordance 
with the principle laid down in these cases, a court 
of equity in exercising the power to review the ac¬ 
tion of the Commissioner under Sections 6 and 5 
of Title II of the National Prohibition Act, will 
not set aside the decision of the Commissioner, 
where it appears that he acted within the scope of 
his jurisdiction and where he had substantial evi¬ 
dence as a basis of his action; and that the Court 
will not weigh the evidence as between the applicant 
and the Commissioner, but will, in the absence of 
arbitary or unreasonable action on his part, leave 
the decision of the Commissioner undisturbed, 
where there was substantial evidence. 

Sixth Point 

The Commissioner, in refusing the application of the 
appellee for a permit for the exportation of 650 
barrels of whiskey, had before him substantial evi¬ 
dence warranting such action, and that action should 
not be disturbed 

The burden of proof of the nonbeverage use of 
the entire 750 barrels of whiskey sought to be ex¬ 
ported was, as hereinbefore pointed out, upon the 


appellee. The exhibits attached to the bill of com¬ 
plaint and which constituted the evidence sub¬ 
mitted by appellee fail to state unequivocally that 
the whiskey would be used for nonbeverage pur¬ 
poses only. The affidavit of the foreign consignee 
(Exhibit E, Rec. p. 11), constitutes only a promise 
that the whiskey will be used by the Company or 
sold by it for nonbeverage purposes. If the Com¬ 
missioner were required to issue export permits on 
such evidence, the judicial discretion, which, as has 
been herein pointed out, is vested by law in him to 
determine that all liquor exported will be used for 
nonbeverage purposes, would be transferred to the 
foreign consignee. 

Moreover, the two official reports of the United 
States Consul at London, clearly showed, (1) that 
the proposed use was in the manufacture of a 
medicine which was a “ disguised intoxicant ” and 
which had been off the market for fifty years, but 
which was now being revived, and if this was not 
a success it would be used in or sold for the manu¬ 
facture of some other undisclosed pharmaceuticals; 
and (2) that “large liquor dealers state, as has been 
already reported, that industrial use of American 
whiskey is impracticable.” 

It is submitted that this evidence constituted am¬ 
ple ground for the decision of the Commissioner, in 

* 

the exercise of his judgment and discretion, that 
satisfactory proof had not been adduced showing 
that the foreign consignee had a present need or 


demand for the use of 750 barrels of whiskey for 
nonbeverage purposes. Certainly the Commis¬ 
sioner is not required under the Statute to prove 
that a proposed exportation of whiskey, or any 
part thereof, is to be used for beverage purposes, 
before he lawfullv mav refuse a permit for such 
exportation. 

Furthermore no evidence was submitted to the 
Commissioner as to how extensive the alleged need 
or demand for whiskey was for the alleged non¬ 
beverage use. Indefinite and problematical as was 
the showing of the alleged need for whiskey for 
nonbeverage purposes, there is no evidence as to 
the amount of whiskey necessary to meet such 
demand. At best the proof shows a problematical 
and experimental use for some whiskey. Giving 
the appellee the benefit of the doubt, the Commis¬ 
sioner granted a permit for 100 barrels, which 
amount, it is submitted, is very considerable in 
quantity for the manufacture of a medicine, the 
market for which was only then being revived, and 
the success of which was wholly experimental and 
uncertain, and the Commissioner very properly, 
within his lawful discretion, denied the application 
for the remaining 650 barrels applied for. 

The appellee, however, insists that the Commis¬ 
sioner, having found that the evidence submitted 
was sufficient to authorize the exportation of 100 
barrels, for the exportation of which a permit was 
issued, necessarily found that the appellee had 
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made a showing which authorized the exportation 
of the entire 750 barrels. How absurd this conten¬ 
tion is, may be demonstrated by supposing a case 
where an applicant asks fo!r a permit to export 
5,000 cases of whiskey for an alleged nonbeverage 
purpose. Upon the appellee’s contention, if such 
applicant make a showing as to the actual need or 
demand for 1 barrel, the Commissioner would be 
concluded from denying the balance. In other 
words, if the applicant shows the need or demand 
for nonbeverage use of any whiskey, howsoever 
small in quantity, the Commissioner must allow 
whatever quantity is applied for, however great 
that may be; a proposition the absurdity of which 
is proved by a mere statement of the case. What 
would become of the mandate of Congress that the 
Commissioner must determine that any whiskey 
sought to be exported is to be used for nonbeverage 
purposes only, before he lawfully may permit its 
exportation, if he may not deny an application for 
a quantity far in excess of what the proof fairly 

shows to be necessarv to meet the need thereof for 

* 

nonbeverage purposes ? 

Just as in the case of all applicants for permits 
to manufacture, use, or sell intoxicating liquor 
within the United States, the # Commissioner is 
charged with the duty of ascertaining the circum¬ 
stances and needs of the business of such applicant 
and to “ designate and limit the acts that are to be 
permitted” (Sec. 6, Title II, National Prohibition 
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Act), so in the case of applications for export per¬ 
mits, it is the duty of the Commissioner fairly and 
reasonably to determine that all of the whiskey 
sought to be exported is to be used for nonbeverage 
purposes. To fail to do so is to fail to carry out 
the mandate of the law not to permit any intoxi¬ 
cating liquor to be exported except for nonbeverage 
purposes. 

That the contention made by the appellee is not 
the law see the case of Schnitzler v. Yellowley, 
supra, cited on pages 23 and 34 of this brief. 

Seventh Point 

The answer in this case sets forth sufficient facts, 
which, if true, constitute a defense to the bill, and 
the granting of the motion to strike and the entering 
of the decree in this cause was reversible error 

The answer filed by the appellants denied sub¬ 
stantially all of the material averments of the bill 
of complaint, and specifically denied that the ap¬ 
pellee had furnished any evidence as to the nonbev¬ 
erage use, or the need or demand for the 650 bar¬ 
rels, and denied that the appellee had complied 
with the provisions of Section 1603 of the Regula¬ 
tions. The answer furthermore sets up as affirma¬ 
tive matter of defense the evidence which was before 
the Commissioner, including the official reports of 
the United States Consulate, at London, England, 
bearing upon the alleged nonbeverage use of and 
the need and demand for the whiskey sought to be 
exported by the appellee; that that evidence, to¬ 
gether with the evidence submitted by the appellee, 
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was fully considered and weighed by him; and that 
upon all of the evidence he found as a fact that the 
use and need for the whiskey by the foreign con¬ 
signee was confined to 100 barrels only, and that 
the evidence before him did not constitute a show¬ 
ing of nonbeverage use as to the 650 barrels. 

It is respectfully submitted that the averments in 
the answer, if found to be true, taken in connection 
with the denials therein of the material allegations 
of the bill of complaint, constituted a defense to 
the bill. The Court below, however, in granting the 
motion to strike, must necessarily have found that 
the answer did not state a good defense to the alle¬ 
gations of the bill and that the bill sets forth a good 
cause of action. 

It is respectfully submitted that the granting of 
the motion to strike and the entering of the final de¬ 
cree, consituted reversible error, in that the answer 
of the appellants set forth a good defense to the 
bill; and in that from the allegations of the bill and 
answer it clearly appeared that there was not suffi¬ 
cient evidence to have warranted the granting of the 
application to export the 650 barrels. 

CONCLUSIONS 

The appellants, therefore, respectfully submit 
(1) that the determination of whether all of the 
whiskey sought to be exported by the appellee was 
to be used for nonbeverage purposes was a matter 
within the sound judicial discretion of the Commis¬ 
sioner; (2) that the Courts will not set aside or 
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disturb the decision of the Commissioner in making 
such determination, where there is substantial evi¬ 
dence as a basis of such decision; (3) that the ac¬ 
tion of the Commissioner in the instant case in re¬ 
fusing the application for the exportation of the 
650 barrels in question was based upon substantial 
evidence and, therefore, will not be set aside; (4) 
that the action of the Court below in granting the 
motion to strike and in entering the decree in this 
cause constituted reversible error; and (5) that the 
Court below erred in the several respects set forth 
in the five assignments of error herein set forth. 

It is, therefore, respectfully urged that the de¬ 
cree of the Court below, ordering and directing the 
appellants to issue a permit for 750 barrels of 
whiskey for exportation, be reserved and &et aside. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney in and 

for the District of Columbia. 
Harold W. Orcutt, 

Assistant United States Attorney, 

Attorneys for the Appellants. 


February, 1926. 


Appendix 


For the convenience of the court, the following 
copy of decision of Judge Hand is herein set out: 

No. 1072 

United States District Court, 

Southern District of New York: 

Yonkers Brewery (Inc.), Complainant 

against 

David H. Blair, Commissioner of Internal Reve¬ 
nue, Roy A. Haynes, Federal Prohibition 
Commissioner, and Palmer Canfield, Federal 
Prohibition Director for the State of New 
York, Defendants 

Rice Hooe, for the complainant; Emory R. 
Buckner, United States attorney, and John M. 
Harlan, assistant United States attorney, for de¬ 
fendants. 

Augustus N. Hand, District Judge: This is a 
suit to review the decision of the Prohibition De¬ 
partment in revoking complainant’s permit to op¬ 
erate a dealcoholizing plant for the production of 
cereal beverages and use intoxicating liquors in the 
operation of the same for nonbeverage purposes. 

I think there is nothing but a question of fact 
involved and that the findings of the Department 
are justified by substantial evidence. It is true 
that in the process of making near beer fermenta¬ 
tion which produces an alcoholic content of more 

( 45 ) 
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than one-half of one per cent is inevitable. One 
hundred and thirty-four barrels of beer were 
found in the racking room, from thirty of which 
samples showing an alcoholic content of about four 
per cent were taken. The Government offered tes¬ 
timony that these one hundred and thirty-four bar¬ 
rels were described by the brew master as “ good 
beer.” The question is whether they were in¬ 
tended to be used for beverage purposes and with¬ 
out reduction of alcoholic content in violation of 
the permit. 

The evidence is: 

(1) That the foregoing four per cent beer was 
found in the racking room where it did not prop¬ 
erly belong except for purposes of being barreled 
and bottled for shipment and sale; 

(2) That it was in barrels labelled as near beer; 

(3) That the brew master when confronted by 
the prohibition agents did not give them any ex¬ 
planation for having such a quantity of beer stored 
in barrels in such a place, and did not even offer 
the excuse now given for placing it there tempo¬ 
rarily because one of the tanks used in manufac¬ 
turing leaked. It was most inexplicable that he 
should not give such an explanation at that time if 
it was the real one. 

If circumstantial evidence is sufficient to justify 
revocation of a permit it has certainly been fur¬ 
nished by the Government in this case. The pres¬ 
ent record would, in my opinion, furnish justifica¬ 
tion for the verdict of a jury or the decision of a 
court against the complainant upon the issues here 
involved. The fact that the truck outside the brew¬ 
ery only contained near beer is not conclusive of 
the case. The racking machine at the time the 
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officers entered contained about two and a half 
barrels of real beer and the one hundred and thirty- 
four barrels were apparently of a four per cent al¬ 
coholic content. The hearing before the Depart¬ 
ment where witnesses testified orally and their 
credibility could best be judged, has resulted in 
findings which should not be disturbed where sub¬ 
stantial evidence was offered to justify the conclu¬ 
sions of fact. 

Upon the whole case the action of the Depart¬ 
ment in revoking complainant’s permit and refus¬ 
ing to grant a new one is affirmed. 

A. N. H., D. J . 

June 16, 1925. 
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Statement of the Case 

We do not deem the facts in the case to be suffi¬ 
ciently stated by the appellants to enable us to dis¬ 
cuss properly the question involved, and having 
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this in mind, the case may be stated as follows: 
This case is here on appeal from the decree of the 
court below finding that the appellee on or about 
December 31, 1923, in full accordance with the 
provisions of the National Prohibition Act and 
regulations promulgated thereunder made applica¬ 
tion to defendants (appellants) for a permit to 
export to the John Morgan Richards & Sons, Ltd., 
London, England, 750 barrels of whiskey in ac¬ 
cordance with the said act and regulations, and 
that plaintiff (appellee) is entitled to the permit 
so applied for and directing that the permit issue, 
R. 29. The pertinent facts as disclosed by the 
record are that the appellee, a corporation with its 
principal place of business in Baltimore, Mary¬ 
land, for a number of years prior to the passage of 
the National Prohibition Act had been engaged in 
the manufacture of whiskey under trade names, 
and at the time the act became effective, it had on 
hand several thousand barrels of whiskey. Short¬ 
ly after the passage of the National Prohibition 
Act, and in accordance with the rules and regula¬ 
tions of the Internal Revenue Bureau, a basic per¬ 
mit was duly issued to appellee, entitling it to ex¬ 
port whiskey for non-beverage purposes, R. 1, 2. 
Having this large quantity of whiskey on hand, 
and being unable to dispose of it in this country, 
the appellee, through its president got in touch 
with the officials of the Internal Revenue Bureau 
to ascertain the character of evidence required to 
secure a permit for the exportation of liquor for 
non-beverage purposes. As a result of the con- 
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ference with the officials, he went to England, and 
there learned that the Scotch whiskey used by for¬ 
eign concerns in the manufacture of medicinal 
preparations was not sufficiently matured to make 
it appropriate for medicinal uses, and in addition 
discovered that fully matured Scotch whiskey com¬ 
manded as high as seventy shillings per gallon, R. 
2. While in London, the President of appellee get 
in touch with John Morgan Richards & Sons, Ltd. 
of London, and in October, 1923, the appellee 
entered into a contract with this company to sell 
to it 750 barrels of whiskey for non-beverage pur¬ 
poses. R. 2. In conferring with prospective cus¬ 
tomers in England the president of the appellee 
learned that such customers were fearful if they 
ordered a small quantity of whiskey to accommo¬ 
date their present output of medicinal prepara¬ 
tions they might not be able in the future, because 
of restrictive action by our Government, to be as¬ 
sured of a continuance of the supply. They re¬ 
quired, therefore, that the shipment should be 
sufficiently large to insure absolutely the uniform¬ 
ity of the product as to quality and the certainty 
that there would be sufficient on hand to supply 
their trade demands. The least amount which 
the firm of John Morgan Richards & Sons could 
consider to meet these requirements were 750 
barrels. R. 7. The John Morgan Richards & 
Sons, Ltd., a representative British company reg¬ 
istered as a private limited company, was origin¬ 
ally founded by John Morgan Richards in 1876 
to carry on a business of private vendors, dealers, 
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manufacturers, drug merchants, etc. R. 7, 10, 11. 
R. G. Dun's report shows that the company has 
an authorized capital of one hundred thousand 
pounds, and operates in an extensive way as pat¬ 
ent medicine vendors and dealers, drug merchants, 
herbalists, importers, exporters, etc., holding the 
British representation of about twenty-five Amer¬ 
ican and continental drug houses. R. 10, 11. On 
December 31, 1923, in accordance with the pro¬ 
visions of the National Prohibition Act, and the 
regulations thereunder the appellee filed with the 
Collector of Internal Revenue, Baltimore, Mary¬ 
land, an application for a permit to export the said 
750 barrels of whiskey, and submitted therewith 
the order of John Morgan Richards & Sons, Ltd., 
for the whiskey for non-beverage purposes, price 
quotations, terms, acceptance, correspondence, 
affidavit of the purchaser as to the non-beverage 
purpose for which the whiskey was to be used, 
and the specific need or demand by the John 
Morgan Richards & Sons, Ltd., together with a 
letter from the John Morgan Richards Company 
confirming the purpose of the said whiskey for 
non-beverage purposes, and the terms of sale 
thereof, all showing the non-beverage purposes 
for which the whiskey would be used. R. 3, 10, 
11, 12. Under dates of February 2 and June 
30, 1924, the defendants (appellants) recom¬ 
mended the exportation of one hundred barrels 
of whiskey to the John Morgan Richards & Sons, 
Ltd., on said application of appellee to export 750 
barrels, and recommended a denial of the expor- 
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tation of the balance amounting to 650 barrels. 
R. 3, 17. Under date of October 14, 1924, the 
Commissioner of Internal Revenue affirmed the 
recommendations of the Import and Export Com¬ 
mittee to limit the amount to 100 barrels, and also 
affirmed the recommendation of the Committee 
to deny the exportation of the remaining 650 bar¬ 
rels, R. 14, 18. Appellants in their answer admit 
that they found upon the evidence submitted that 
the appellee was entitled to a permit to export 100 
of the number of barrels applied for, but disap¬ 
proved the application for the remaining 650 bar¬ 
rels. R. 17. It appears from the record that the 
evidence considered by the appellants upon 
which they found that the whiskey in question 
was for non-beverage purposes and offered 
to grant a permit for 100 barrels thereof is 
the same evidence upon which appellants based 
their refusal to grant a permit for the remaining 
650 barrels applied for. The court below found 
that the evidence submitted complied fully with 
the law and the regulations and that the plaintiff 
was entitled to the permit applied for and directed 
that it be granted. R. 29, 30. 

The assignments of error raise the following 
questions: 

1. Where the law and the regulations have been 
complied with, whether the granting of a permit 
is a matter resting within the discretion of the 
Commissioner. 

2. The Commissioner having found as a fact 
that the application and evidence were in proper 
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form and established the fact that the transaction 
was bona fide and that the whiskey was to be used 
for non-beverage purposes, and having so found 
offered to grant a permit for part of the whiskey 
applied for, had he the discretionary authority to 
refuse a permit for the remaining part? 

3. Assuming there was some evidence forming 
the basis of the Commissioner’s action, whether 
the court had the power to disturb the finding 
upon a consideration of the whole evidence. 

ARGUMENT 
Point I 

The appellants are without the power to refuse 
a permit where the law and the regulations have 
been complied with. 

The Prohibition Act regulates, but does not 
prohibit the sale of intoxicating beverages for non¬ 
beverage purposes. 

The Act is entitled “An act to prohibit intoxicat¬ 
ing beverages and to regulate the manufacture, 
production, use, and sale of highproof spirits for 
other than beverage purposes, and to insure an 
ample supply of alcohol and promote its use in 
scientific research and in the development of fuel, 
dye, and other lawful industries. ,, It is to be ob¬ 
served that the purposes of the law are three-fold: 

a. Its primary purpose was to prohibit the 
beverage use of intoxicating liquor. 

b. To regulate the manufacture, use and sale of 
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high proof spirits for other than beverage pur¬ 
poses. 

c. To encourage the production of alcohol for 
use in scientific research and lawful industries. 

Recognizing that high proof spirits were neces¬ 
sary and essential for other than beverage pur¬ 
poses Congress sought to regulate merely, and not 
to prohibit, its manufacture, use and sale for such 
purposes. Congress did this by the following pro¬ 
visions of said Act: 

Section 3 of said act in pertinent part provides: 

“Liquor for non-beverage purposes and 
wine for sacramental purposes may be 
manufactured, purchased, sold, bartered, 
transported, imported, exported, delivered, 
furnished, and possessed, but only as herein 
provided, and the Commissioner may, upon 
application, issue permits therefor.” 

Section 6 in pertinent part provides: 

“No one shall manufacture, sell, pur¬ 
chase, transport, or prescribe any liquor 
without first obtaining a permit from the 
Commissioner so to do, except * * *. 

Permits to purchase liquor shall specify the 
quantity and kind to be purchased and the 
purpose for which it is to be used. * * * 
No permit shall be issued until a verified, 
written application shall have been made 
therefor, setting forth the qualification of 
the applicant, and the purpose for which 
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the liquor is to be used. * * * In the 

event of the refusal by the Commissioner of 
any application for a permit, the applicant 
may have a review of his decision before 
a court of equity in the manner provided in 
section five hereof.” 

Section 5 in applicable part provides: 

“If the manufacturer of said article fails 
to show to the satisfaction of the Commis¬ 
sioner that the article corresponds to the 
descriptions and limitations provided in 
section four of this title, his permit to man¬ 
ufacture and sell such article shall be re¬ 
voked. The manufacturer may, by ap¬ 
propriate proceeding in a court of equity 
have the action of the Commissioner re¬ 
viewed, and the court may affirm, modify, 
or reverse the finding of the Commissioner 
as the facts and law of the case may war¬ 
rant, and during the tendency of such pro¬ 
ceeding may restrain the manufacture, 
sale, or other disposition of such article.” 

The applicable Treasury Regulations are: 

Section 78 (d) June 3, 1922. 

“To establish that each shipment of 
liquor for exportation is for non-beverage 
purposes in accordance with the law and 
regulations, the exporter must obtain and 
preserve in his files at the address stated 
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in his permit, form 1405, evidence showing 
the non-beverage purpose or intended use 
thereof. Such evidence will include or¬ 
ders, price quotation, terms, acceptances, 
correspondence, contracts, etc. * * * 

When the exportation is to any country re¬ 
quiring a permit or other Governmental 
authorization to import intoxicating liquor 
for non-beverage purposes, the exporter 
shall obtain from the person to whom the 
liquor is to be exported a duly verified copy 
of his permit or other authorization.” 

Section 1603 of Regulation 60 provides in per¬ 
tinent part: 

“The burden of proving the non¬ 
beverage purpose of a proposed shipment 
of liquor for exportation is upon the person 
or persons applying for authority to make 
such exportation. In order to sustain this 
burden sworn evidence must be submitted 
to or obtained by the exporter, to be filed 
with the Director or Prohibition Commis¬ 
sioner with his application, form 1410, for 
a permit to purchase, and, after its return 
must be preserved in his files, at the address 
stated in the basic permit for a period of 
not less than two years after the application 
is acted upon. In order that a permit al¬ 
lowing the exportation may be granted such 
evidence must show clearly and definitely 
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the purpose or purposes for which the 
liquor proposed to be exported is to be 
used, together with the specific non-bever¬ 
age need or demand on which such pur¬ 
poses are based * * *” 

(a) The Law and the Regulations were fully 
complied with. 

The record shows that on December 31, 1923, 
the appellee filed with the Collector of Internal 
Revenue at Baltimore, Maryland, the application 
for a permit to export the 750 barrels of whiskey, 
the order for the whiskey for non-beverage pur¬ 
poses, price quotation, terms, acceptances, corres¬ 
pondence, affidavit of the consignee of the pur¬ 
chaser as to the non-beverage purpose for which 
the whiskey was to be used, and the specific need 
or demand by the John Morgan Richards & Sons 
for the whiskey, and a letter from John Morgan 
Richards & Sons confirming the purchase of the 
whiskey for non-beverage purposes, and the terms 
of sale thereof, R. 3, 7, 8, 10, 11, 12, 13. 

That the evidence submitted, as we shall later 
on point out, fully met the requirements of the law 
and the regulations, we contend, is not open to 
serious question. The appellants themselves have 
found as a fact that the application and evidence 
submitted were in proper form , that the transac¬ 
tion was bona fide , and that the whiskey was ta 
be used for non-beverage purposes , and having so 
found offered to grant a permit for a part thereof , 
and refused to grant a permit for the remaining 
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part. By their act therefore, the appellants have 
removed from the field of consideration any ques¬ 
tion of the bona fides of the transaction or that 
the law and the regulations had not been complied 
with. It may be noted here that the application 
was for the exportation of 750 barrels of whiskey 
for non-beverage purposes and the evidence sub¬ 
mitted in support thereof was based upon that 
quantity; and that the evidence considered by the 
appellants upon which they found the whiskey in 
question was for non-beverage purposes and of¬ 
fered to grant a permit for one hundred barrels 
thereof is the same evidence upon which they based 
their refusal to grant a permit for the remainder 
of the quantity applied for. 

(b) Apart, however, from the finding of the 
Commissioner that the law and regulations had 
been fully complied with, the record shows that 
in fact the evidence fully complied with the la' 
and regulations. 

Before coming to a consideration of the evidence 
in detail it may be pertinent to invite the atten¬ 
tion of the court to the fact that the record shows 
that the appellees, the John Morgan Richards 
Sons & Co., are a representative concern operating 
in an extensive way as patent medicine vendors 
and dealers, drug merchants, herbalists, im¬ 
porters, exporters, etc., holding the British repre 
sentation of about twenty-five American and con¬ 
tinental drug houses including Colgate & Co. in 
this country. R. 10, 11. There is not a word i# n 
the entire record which even remotely reflects 
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upon the high standing and integrity of this con¬ 
cern. 

The pertinent part of section 6 provides: 

“No permit shall be issued until a veri¬ 
fied written application shall have been 
made therefor, setting forth the qualifica¬ 
tion of the applicant, and the purpose for 
which the liquor is to be used.” 

Regulation 60, Sec. 1603 in applicable part pro¬ 
vides: 

“In order that a permit allowing the ex¬ 
portation may be granted such evidence 
must show clearly and definitely the pur¬ 
pose or purposes for which the liquor 
proposed to be exported is to be used to¬ 
gether with the specific non-beverage need 
or demand on which such purposes are 
based.” 

The affidavit of Mortimer Richards, managing 
director of John Morgan Richards & Sons, states 
that said John Morgan Richards & Sons: 

“Being wholesale manufacturing and 
distributing chemists, do solemnly and 
sincerely declare that my firm requires for 
business purposes supplies of whiskey 
which are solely for sale for non-beverage 
purposes. 

“I declare that the whiskey ordered by 
my Company to this market will be used 
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by us in the factory for pharmaceutical 
manufacturing purposes, and in the event 
of any of the whiskey not being so utilized 
it will be sold for pharmaceutical manu¬ 
facturing and non-beverage purposes ex¬ 
clusively.” Rec. 11. 

In a letter confirming the purchase the John 
Morgan Richards & Sons, stated: 

“We further declare that these goods 
are to be sold or used by us for pharm¬ 
aceutical manufacturing and other non¬ 
beverage purposes in accordance with the 
attached affidavit.” R. 11. 


Cablegram from the American Consul at Lon¬ 
don in response to the inquiry of the Commis¬ 
sioner, states: 

“Referring to the department’s tele¬ 
gram of December 7, 1923, concerning 
John Morgan Richards and Sons, Limited, 
a further investigation in his case shows 
them to be patent-medicine dealers, drug¬ 
gists, and agents for about twenty-five 
European and American firms. They sug¬ 
gest reference to Colgate and Company, 
for whom they are the British agents. The 
whiskey desired is for the manufacture of 
patent medicine called Soo syrup, which 
was sold fifty years ago by Demas, Bams, 
of New York, and is now being revived 
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and to be sold to the west coast of Africa 
and regions similar. * * * If this 

patent medicine is not a commercial suc¬ 
cess the whiskey will be used in some other 
pharmaceuticals, including Elixir Lacto 
Peptin which is already on the market.” 
R. 26. (See Ex. B. Consul's letter.) 

Thus it will be seen that the evidence in the 
record complies not only with the spirit of the law 
and the regulations, but also measures up to the 
strict letter of the requirements as well. The affi¬ 
davit of the managing director of John Morgan 
Richards & Sons in terms says that the purchaser 
requires the liquor ordered for non-beverage pur¬ 
poses and points out that it will be used by the 
concern in its factory for pharmaceutical manu¬ 
facturing purposes. Here is shown the demand 
for the liquor and the specific purposes for which 
it is to be used. The regulation does not require 
that the demand should be shown by the affidavits 
of the thousands of prospective buyers of the 
manufactured product. If it did, it would be 
an unreasonable regulation. However, the Com¬ 
missioner has put no such impossible construction 
on it. The demand contemplated by the regula¬ 
tion, and the regulation so provides, is the 
demand of the purchaser of the liquor as 
shown by the affidavit of the managing 
director, and the Commissioner has so held 
in this case. The cablegram from the American 
Consul which was submitted by the appellants 
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confirms the non-beverage purposes for which the 
liquor will be used. It states that if the patent 
medicine (Soo Syrup) is not a commercial suc¬ 
cess, “the whiskey will be used in some other 
pharmaceuticals including Elixir Lacto Peptin 
which is already on the market.” This informa¬ 
tion obtained from the Consul General by the 
appellants, it will be observed, supports the evi¬ 
dence submitted by the appellee. It shows clearly 
that the whiskey will be used for a patent medicine 
or in some other pharmaceuticals, and will not 
be used for beverage purposes. Indeed it shows 
the specific purposes for which the whiskey will 
be used. 

It may be noted that the Statute is leveled only 
at the exportation of liquor for beverage purposes, 
and that there is not a syllable of testimony in the 
record from which any inference can be drawn 
that the liquor will be used in violation of the 
statute. 

All these questions, however, are put out of con¬ 
sideration by the act of the appellants in finding 
that the evidence met the requirements of the law, 
and offering to grant a permit for part of the 
amount of the liquor applied for. 

(c) That the appellants are without the power 
to refuse a permit where the law and the regula¬ 
tions have been complied with is established be¬ 
yond controversy by the decisions of the courts. 

On March 3, 1921, very early in the administra¬ 
tion of the Prohibition Act, the Secretary of the 
Treasury desiring to be informed of the scope of 
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the powers of the Commissioner under said act 
submitted to the Attorney General of the United 
States the following questions: 

“A. May the Commissioner, under regu¬ 
lations to be approved by the Secretary of 
the Treasury, limit the number of permits 
and manufacture or sale or in any particu¬ 
lar state, subdivision of states, or locality, 
after he has determined, as a matter of fact, 
that a certain number of permits would be 
all that reasonably would be necessary to 
take care of these products for medicinal 
purposes?” 

“B. May the Commissioner, as a matter 
of administration, in the exercise of his ad¬ 
ministrative judgment, determine that no 
permits whatever should be issued in any 
particular state, locality, or subdivision of 
states or in the country as a whole?” 

The Attorney General in reply thereto said: 

“* * * I am of the opinion there is 

no authority to limit the number of permits 
issued, either locally or for the country as 
a whole, because the Commissioner and the 
Secretary may be of the opinion that a 
larger number are not necessary. I must, 
therefore, answer the two questions in the 
negative.” 32 Opp, 427. 

In Schnitzler vs. Yellowley, 290 Fed. 854 in con¬ 
sidering this question the court said: 
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“The discretion of the Commissioner 
cannot be an arbitrary discretion, but must 
be a judicial discretion, to be exercised in 
conformity to regulations and subject to 
judicial review.” 

In Fred Feil Brewing Co. vs. Blair, Vol. 2, Sec¬ 
ond Series, Fed. 879, the court in discussing the 
Commissioner’s power under the National Prohibi¬ 
tion Act, said: 


“This case raises squarely the question 
whether the Commissioner is vested 
with absolute discretion to refuse a 
permit for the manufacture and sale of 
cereal beverages to a manufacturer en¬ 
gaged in that business without any appar¬ 
ent cause or reason, wherefore, if he has, 
the case ends there, and this motion must 
not only be denied, but the bill should be 
dismissed. * * * I entirely agree 

with the District Attorney, that, if the de¬ 
fendant’s position is correct in that Con¬ 
gress intended to give the Commissioner 
power in his discretion to grant to one ap¬ 
plicant a permit and refuse it to another 
where each has been or is conducting his 
business in precisely the same manner, and 
neither has in any respect violated the law, 
then the court would have no power to in¬ 
terfere in the exercise of such absolute dis¬ 
cretion and the Commissioner might, with- 
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out even disclosing his reasons, base it upon 
the ground, that, in his judgment, one 
brewery should exist, but not two, which 
would result in the destruction of the appli¬ 
cant refused. 

“To carry this contention to its logical 
result, the Commissioner would have power 
to destroy the business of brewing in toto , 
for he might well conclude that, because of 
the opportunities afforded through the per¬ 
mission to make what would be otherwise 
unlawful beer, and then reduce it to lawful 
beer, the Act could be more effectively en¬ 
forced through depriving everyone of the 
right to make lawful cereal beverages. In 
this conclusion, his reasoning might be en¬ 
tirely sound, but would he not then be as¬ 
suming a legislative rather than an admin¬ 
istrative function. If Congress intended , 
with the purpose of rendering Prohibition 
more effective , that any manufacturer of 
beer which contained an excess of alcoholic 
content in any part of the process should 
be unlawful , it would have prohibited brew¬ 
ing which involves such process , altogether . 
It has enacted no such prohibition and its 
purpose , therefore , was apparently not to 
prohibit, but to allow any manufacturer of 
beverages containing less than one-half of 
one percentum of alcohol by volume to con¬ 
duct that business , but only under a 
permit from the Commissioner , in 
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order that the public might be safe¬ 
guarded against violation of the law 
through such methods of inspection 
and reasonable regulations as the Commis¬ 
sioner should adopt under the authority 
granted to him . If this is not the case , why 
should Congress empower a court of equity 
to review the action of the Commissioner 
and to affirm , modify , or reverse his find¬ 
ing? For if the manufacturer’s permit 
was intended to be not a matter of chance 
depending upon the arbitrary power of the 
Commissioner to grant or refuse it, why 
should he apply to the court to hear and de¬ 
termine a case which had already been de¬ 
termined by one having final authority ” 

(Italics Ours.) 

In Vollmer Beverage Co. vs. Blair et al, Vol. 2, 
Second Series Fed. 469, the court having the same 
question under review held: 

“Congress, for the purpose of prevent¬ 
ing an evasion of the law through unlaw¬ 
ful use of intoxicating liquors, has placed 
the conduct of business not unlawful in 
its nature, but involving the use therein of 
intoxicating liquors for manfacturing a 
lawful product under the supervision and 
regulation of the Commissioner of Inter¬ 
nal Revenue. And when Congress pro¬ 
vided for a review in a court of equity, 
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and authorized the court to affirm, modify, 
or reverse the findings of the Commis¬ 
sioner as the facts and law of the case may 
warrant, it is apparent that it was in¬ 
tended that a person whose right to carry 
on such business has been denied by the 
Commissioner because of facts alleged 
either to show that it has not been con¬ 
ducted lawfully or to show it has not been 
conducted in good faith, should have an 
opportunity to have a court of equity at 
least examine into the acts of the Commis¬ 
sioner and the proceedings had before him, 
and determine as a matter of law whether 
the facts established to his satisfaction are 
sufficient in law to warrant the refusal of 
a permit to carry on the business, and also 
determine whether the evidence on which 
the findings of fact are based is evidence 
to support such findings.” 

Indeed, the weight of authority is that the re¬ 
view intended by sections 5 and 6 of the Act is 
a trial de novo. 

In O’Sullivan vs. Potter, 290 Fed. 844, Justice 
Anderson, Circuit Judge, presiding in the District 
Court held: 

“The most important question is as to 
the nature and scope of the review pro¬ 
vided by sections 9 and 5. The Govern¬ 
ment’s contention is that the statute should 
be narrowly construed in close analogy to 
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habeas corpus in deportation proceedings 
(Chin Yow vs. U. S. 208 U. S. 8) or to court 
review of orders of the Postmaster Gen¬ 
eral (Public Clearing House vs. Coyne, 
194 U. S. 497). Compare Ohio Water Co. 
v. Ben Avon Borough, 253 U. S. 287. The 
plaintiff contends that the review is near¬ 
ly, if not quite, a trial de novo . I am con¬ 
strained to the substance of the latter view 
* * *. If the Commissioner revokes 

the permit, then, under section 5 the per¬ 
mittee, may by appropriate proceeding in 
a court of equity have the action and the 
finding of the Commissioner reviewed and 
the court may affirm, modify, or reverse 
the finding of the Commissioner as the 
facts and law may warrant . ‘This lan¬ 
guage is very broad, and seems to prohibit 
any narrow construction of the word “re¬ 
view.’ ? It does not call for a revision of the 
proceedings. It calls for a revision of the 
finding, and provides explicitly that the 
court shall affirm, modify, or reverse the 
finding ‘as the facts and law of the case 
may warrant.’ It does not contemplate 
remanding to the Commissioner for the 
correction of errors of either fact or law. 
It calls for direct action by the court on the 
facts of * * * the case, determined 

by the court apparently as they would be 
determined in any ordinary case. Nor does 
the statute either expressly or by fair im- 
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plication contemplate that the finding of 
the Commissioner shall have either prima 
facie or other weight in the determination 
of the facts upon which the case must turn. 
True, the finding of the Commissioner, 
has, in one aspect, a prima facie weight; 
for the order of revocation stands until the 
plaintiff has made out the case. But, in 
determining where the case is made out, 
there is nothing in the statute requiring 
the court to regard the finding of the Com¬ 
missioner as evidence. It follows, I think, 
that the judicial review is, for most prac¬ 
tical purposes, a trial de novo." 

(Italics Ours) 

This principle has been followed and applied 
in Goldberg v. Yellowley, 290 Fed. 289. Schnitz- 
ler vs. Yellowley, 290 Fed. 851, and McGill vs. 
Mellon, 5 Fed., Second Series 262. 

In McGill vs. Mellon Supra the court after hold¬ 
ing that the review contemplated by the statute 
is a review de novo proceeded to say: 

“It is difficult to deduce the attitude 
of the prohibition officials from the wordy 
and ambiguous answer, and from their tes¬ 
timony at the trial. Perhaps it is a fair 
inference that they are under the erro¬ 
neous view that manufacturers, having per¬ 
mits to use industrial and other alcohol 
as an ingredient of their manufacturing 
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process, hold their economic life at the will 
of the inspectors and other officials of the 
prohibition bureau. It is contended, in a 
rather loose and general way, that such 
manufacturers ‘must be at all times pre¬ 
pared to show the prohibition inspectors 
that they are acting in good faith/ ” 

“No such doctrine can be sustained by 
the Court. We have not yet abandoned 
the theory that we live under ‘a govern¬ 
ment of laws and not of men/ ” 

“Manufacturers have a right to use 
alcohol—under permits, issued as a neces¬ 
sary regulation of non-beverage use—ancil¬ 
lary to the prohibition of the use of alcohol 
for beverage purposes. Permittees do not 
hold their permits at the mere whim or 
will of prohibition officials. To hold other¬ 
wise would be to put into the hand of indi¬ 
viduals, who happen for the moment to be 
commissioners or inspectors, a power of 
economic life and death over a considerable 
number of innocuous or useful industries.” 

Appellants have apparently shifted their posi¬ 
tion and now concede that in absence of substan¬ 
tial evidence the Commissioner is without the dis¬ 
cretionary power to withold a permit. (Appel¬ 
lant's brief, pages 26 and 27.) 

It is clear therefore, that under the authorities 
the Commissioner does not possess the discretion¬ 
ary powers he has sought to invoke in this case. 
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Point II. 

The Commissioner having found as a fact that 
the transaction was bona fide and that the whiskey 
was to be used for non-beverage purposes, and 
having so found offered to grant a permit for part 
of the whiskey applied for, he was without the dis¬ 
cretionary authority to refuse a permit for the re¬ 
maining part 

In offering to grant a permit for part of the 
liquor applied for the appellants necessarily found 
as a fact that the application and evidence were 
in proper form and established that the transaction 
was bona fide, and that the whiskey was to be used 
for non-beverage purposes. The good faith there¬ 
fore of the purchaser is not questioned, nor can it 
be drawn in question. 

The appellants' answer seeks to raise only one 
material issue, namely, whether there was suffi¬ 
cient evidence to show that the liquor in excess of 
100 barrels would be used for non-beverage pur¬ 
poses; and in undertaking to raise this question 
they rely upon the cablegram from the American 
Consul. This cablegram, however, carries no im¬ 
plication that the liquor will be used for other than 
non-beverage purposes. Its import is quite to the 
contrary, for it clearly and distinctly says that all 
the whiskey will be put to non-beverage uses. It 
will be remembered that the good faith of the pur¬ 
chaser is not questioned, and the managing direc¬ 
tor of the purchaser says in his affidavit, the truth 



25 


and good faith of which the Commissioner has by 
his act stamped with his approval, that all of the 
whiskey will be used for non-beverage purposes. 
The purchaser believes that it requires the use of 
all the whiskey in the promotion of its patent medi¬ 
cine enterprises and the managing director’s affi¬ 
davit so states; but in good faith and frankness 
adds in substance: If there should be any surplus, 
it will be sold for pharmaceutical manufacturing 
and non-beverage purposes exclusively. It was 
necessary for the purchaser to be assured of the 
entire amount of whiskey in order to accommodate 
its medicinal output, and that this amount should 
be sufficiently large to insure absolutely in carry¬ 
ing on its enterprise the uniformity of the product 
as to quality and the certainty that there would be 
sufficient on hand to supply its trade demands, 
and that the least amount which the purchaser 
would consider as sufficient to meet these require¬ 
ments was 750 barrels. R. 7. 

The purchaser himself is the best judge of the 
quantity needed, and not the Commissioner who 
without a shred of evidence upon which to base 
his action assumes to fix the quantity which may 
be needed by the purchaser. 

By the very nature of things a purchaser can 
estimate only the quantity required of any given 
article where the article is to be manufactured into 
patent medicine for general sale, and in this in¬ 
stance the purchaser in effect says: If, by any 
chance, I am wrong in my estimate, and I discover 
in the end that I have a surplus, I shall see that it 
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goes into other pharmaceutical preparations which 
I now manufacture. 

It is submitted there is no evidence which re¬ 
motely supports the finding of appellants and that 
their action in refusing a permit for the entire 
quantity of whiskey was arbitrary and unlawful. 

Point III. 

The court was not bound by the action of the, 
Commissioner even though it be assumed for the 
purposes of the argument there was some evidence 
forming the basis of such action. 

While it is not necessary to sustain the decree 
so to contend, nevertheless, the court, we contend, 
under the broad powers conferred by Sections 5 
and 6 of the Prohibition Act had the right in the 
exercise of the powers so conferred to consider 
all the evidence and upon the whole evidence re¬ 
verse the action of the Commissioner even though 
there was evidence supporting such action. 

The appellants argue (Appellants' brief, page 
26) that the courts will not disturb the findings of 
the Commissioner where the Commissioner had 
substantial evidence before him as a basis of his 
action. 

We submit that this contention is contrary to 
the great weight of authority. 

It will be remembered that Section 5 in per¬ 
tinent part provides that the party “may by ap¬ 
propriate proceeding in a court of equity have the 
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action of the Commissioner reviewed, and the 
court may affirm, modify, or reverse the finding of 
the Commissioner as the facts and law of the case 
may warrant 

(d) The extent and scope of the review con¬ 
ferred by this section have been the subject of con¬ 
sideration by the courts, and by the weight of 
authority it is held that the review contemplated 
is a review de novo. 

In the leading case of O'Sullivan v. Potter, 290 
Fed. 844, Justice Anderson of the First Circuit pre¬ 
siding in the District Court, in an illuminating and 
carefully reasoned opinion, said: 

“The most important question is as to 
the nature and scope of the review pro¬ 
vided by Sections 9 and 5. The Govern¬ 
ment's contention is that the Statute should 
be narrowly construed in close analogy to 
Habeas Corpus in deportation proceedings 
(Chin Yow vs. U. S., 8 U. S. 208) or to 
court review of orders of the Postmaster 
General (Public Clearing House v. Coyne, 
194 U. S. 197). Compare Ohio Water 
Company v. Ben Avon Borough, 53 U. S. 
87, the plaintiff contends that the review 
is nearly, if not quite, a trial de novo. I am 
constrained to the substance of the latter 
view * * *. If the Commissioner re¬ 

vokes the permit, then under Section 5 the 
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permittee may by appropriate proceedings 
in a court of equity have the action of the 
finding of the Commissioner reviewed 
and the court may affirm, modify, or 
reverse the finding of the Commis¬ 
sioner as the facts and law may 
warrant. This language is very broad and 
seems to prohibit any narrow construction 
of the word ‘review.' It does not call for 
a revision of the proceeding, it calls for a 
revision of the finding, and provides ex¬ 
plicitly that the court shall affirm, modify, 
or reverse the finding ‘as facts and the law 
of the case may warrant.' It does not con¬ 
template remanding to the Commissioner 
for the correction of errors of either fact 
or law. It calls for direct action by the 
court on the facts of * * * the case 

determined by the court, apparently as 
they would be determined in any ordinary 
case. Nor does the statute either express¬ 
ly or by fair implication contemplate that 
the finding of the Commissioner shall have 
either prima facie or other weight in the 
determination of the facts upon which the 
case must turn." 

It is to be observed that this case stands for the 
proposition that the finding of the Commissioner 
is not entitled either to prima facie or other weight 
in the determination of the facts upon which the 
case must turn. The O'Sullivan case holding that 
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the review contemplated by the statute is a re¬ 
view de novo has been followed in Goldberg v. 
Yellowley, 290 Fed. 389; Schnitzler v. Yellowley, 
290 Fed. 851; and McGill v. Mellon et al, 5 Fed. 
Second Series, 262. 

It is submitted that the O’Sullivan case repre¬ 
sents the prevailing view that the courts, under 
the broad powers conferred by Sections 5 and 6 of 
the National Prohibition Act, may consider all 
the evidence, and upon the whole evidence reverse 
the finding of the Commissioner even though there 
should be substantial evidence supporting his 
action. 

The cases relied on by the appellants do not sup¬ 
port the principle which the appellants seek to de¬ 
duce from them. In Schnitzler vs. Yellowley, 290 
Fed. 899 (appellant’s brief, P. 34), it was held 
that the review intended by the Statute was a 
trial de novo, and the opinion proceeded to say 
that the discretion of the Commissioner “must 
be a judicial discretion to be exercised in con¬ 
formity to regulations promulgated by the proper 
authority and subject to judicial review . In Ma- 
King Products Company v. Blair, 3rd Fed. Sec¬ 
ond Series, 936 (appellants’ brief, P. 38), the 
court goes no farther than to hold that the duty 
of the Commissioner was not merely ministerial, 
and that the statute had imposed the discretion 
to consider the facts and evidence, and to deter¬ 
mine whether a permit ought to be granted. It 
does not hold that the court would be without 
power to try out the issues which were before 
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the Commissioner. Indeed it appears that the 
court considered all the facts in finding against 
the plaintiff. The court said: 

"After an examination of the proofs, we 
are of the opinion that the associations of 
* * * the principal officers of the 

Company were such that the Commissioner 
had ample ground for declining to issue the 
Company a permit.” 

Yonkers Brewery, Inc., v. Blair (opinion ap¬ 
pended to the appellants’ brief) holds merely that 
the findings of the Commissioner are justified by 
substantial evidence and proceeds to say that the 
"present record would in my opinion furnish jus¬ 
tification for the verdict of a jury or the decision 
of a court against the complainant upon the issues 
involved here.” The court does not hold that had 
it found the weight of the evidence against the 
Commissioner the court would have been without 
power to reverse the action. 

In Shreveport Drug Co. v. Jackson, 2 Fed., Sec¬ 
ond Edition 65 (appellants’ brief, P. 35), while 
the decision states that it was not believed, "that 
it was the intention to impose upon the courts the 
duty of deciding these questions and administer¬ 
ing the law except where there appears a clear 
abuse of the powers of the Commissioner or his 
agents;” and also states that the court should re¬ 
view the record as made up by the Commissioner, 
nevertheless it points out circumstances under 
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which the courts will be justified in receiving ad¬ 
ditional evidence. It proceeds to say: 

“If there appears therein (the record as 
made up by the Commissioner) a showing 
of arbitrary action on his part in the mat¬ 
ter of permitting a proper defense, or if 
the permittee, through no fault or laches 
of his own, failed to present his full case, 
a court of equity may afford whatever re¬ 
lief may be required. If a witness could 
not be had, either because for want of 
power to compel his assistance or other¬ 
wise, or if evidence for any reason, after 
due diligence, has been denied, the court 
may either receive it on the review, as in 
the case of any other trial in equity or ap¬ 
point a Commissioner to take it and report 
back as fully as if the matter had origi¬ 
nated within its own jurisdiction.” 

This case does not stand for the proposition that 
there cannot be a review de novo for it proceeds 
to say that in certain contingencies additional 
testimony may be received. If the Statute con¬ 
templates that the action of the Commissioner 
shall be sustained if based on substantial evidence, 
it may be pertinent to inquire, why go beyond the 
record made up by the Commissioner, and receive 
testimony in the contingencies pointed out in the 
foregoing decision? 

It would serve no useful purpose to enter upon 
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a detailed discussion of the cases cited by appel¬ 
lants' (brief P. 29, 30, 31 and 32) involving the 
extent of the power of the court to review the find¬ 
ings of fact made by the Interstate Commerce 
Commission, the Land Department, the Post¬ 
master General, the Customs and Immigration 
officials, since in those cases the courts did not 
have before them for their consideration and in¬ 
terpretation any statute conferring the broad 
powers of review conferred by the statute in the 
instant case. We submit, therefore, that those 
cases can shed no light upon the question here 
under discussion. 

An illuminating case upon the question under 
discussion is that of Ohio Valley Water Co., vs. 
Ben Avon Borough, 253 U. S. 287. In that case 
was involved the scope of the review accorded by 
section 31 of the Public Service Company law of 
Pennsylvania which in pertinent part provides: 

“Whenever the Commission shall make 
any rule, regulation, finding, determina¬ 
tion, or order under the provision of this 
act, the same shall be and remain con¬ 
clusive upon all parties affected thereby 
unless set aside, annulled, or modified in 
an appeal or proceeding taken as provided 
in this act. ,, 

In that case the court held that on judicial re¬ 
view the court should examine the evidence de 
novo. The statute there under consideration by 
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the court conferred no such broad powers as are 
conferred by the statute in this case. Yet not¬ 
withstanding this the court held that the review 
intended was a review de novo. 

It is submitted, therefore, that by the great 
weight of authority the review contemplated by 
the statute is a review de novo. O’Sullivan v. 
Potter, supra; Goldberg v. Yellowley, supra; 
Schnitzler v. Yellowley, supra; McGill v. Mellon, 
supra; and Ohio Valley Water Co. vs. Ben Avon 
Borough, supra. 

This must be true since the plain mandate of 
the statute is: 

“A court of equity may affirm, modify, 
or reverse the finding of the Commissioner 
as the facts and law of the case may war¬ 
rant.” 

It is for the court to consider all the facts and 
determine what they establish. This in effect is 
what the statute says plainly and unmistakably. 

The court below had before it all the evidence 
in the case, the evidence submitted by the appel¬ 
lee and the evidence submitted by the appellants 
and upon the whole evidence found as a fact that 
the law and the regulations had been complied 
with. 

This, under the authorities, was well within the 
powers of the court. 

(e) The court below having found as a fact that 
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the evidence submitted by the appellee complied 
fully with the law and the regulations, the decree 
ought not to be disturbed by this court. 

The court below found as follows: 

“* * * the court finding that the 

plaintiff on or about December 31, 1923, 
in full accordance with the provisions of 
the National Prohibition Act and regula¬ 
tions promulgated thereunder by the de¬ 
fendants and in pursuance of the provi¬ 
sion of said act, made application to de¬ 
fendants for a permit to export to the John 
Morgan Richards & Sons, Ltd., London, 
England, 750 full barrels of whiskey in ac¬ 
cordance with said act and regulations, 
and that the plaintiff is entitled to the per¬ 
mit so applied for * * *” R. 29. 

Thus it will be seen that the court below found 
as a fact that the evidence fully complied with 
the law and the regulations. This finding under 
settled principles of law should not be overturned. 

This court in Merrillat vs. Hooker, 41 App. 
D. C. 367, applying this principle said: 

“Inasmuch, however, as the finding of 
fact by the court below is conclusive of the 
issue here; we have examined the testi¬ 
mony and, being of the opinion that the 
finding is correct, we shall affirm the de- 
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cree without passing upon appellee’s 
motion.” 

Ency. PL & Pr., Vol. 2, 402, states the general 
rule as follows: 

“In equity appeals an Appellate Court 
may review questions of fact, and decide 
for itself whether the evidence is sufficient 
to support the decision appealed from. But 
the findings of the Trial Court will be 
given great weight, and will be deemed 
conclusive unless there are forceful rea¬ 
sons for the inference that they are er¬ 
roneous. The tendency of appellate courts 
is to require the same preponderance of 
evidence against a decision to justify its 
reversal on questions of fact in equity as in 
actions of law.” 

This principle we submit is too well established 
to require the further citation of authority. 

CONCLUSION 

For the considerations presented it is submitted 
that the decree of the court below should be 
affirmed. 

Respectfully submitted, 

John C. Hayes, 

Edward S. Bailey, 
Attorneys for Appellee. 


